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MEDICAL EVIDENCE 
By Fred. S. Knight 


Many conflicting decisions have, been rendered on the question of 
the relative weight and credibility of lay testimony as to the health of an 
insured as compared to that of medical experts. A recent case on this 
question is Washington National Insurance Co. v. Anderson, 94 South 
Western (2d) 263; 87 Insurance Law Journal 516, in which recovery 
under a life insurance policy was sustained on a finding by the jury that 
at the time of the making of the application for insurance the insured 
had not been treated by a physician for a serious disease within two years, 
which finding was made despite the testimony of a reputable physician 
that he had treated the insured three months prior to the issuance of the 
policy and found him in a serious condition suffering from an aneurism 
of the aorta, superinduced from syphilis in its tertiary stage. 

The written application of Perry Anderson for an industrial policy 
in the Washington National Insurance Co. showed that he had been 
treated for no serious disease for two years past, had been examined by 
no physician and was in good health. The policy was issued on August 
17, 1933. The insured died on October 13, 1933. In defense of the 
action on the policy the insurer pleaded that the insured had falsely rep- 
resented the condition of his health at the time the policy was issued and 
had falsely represented that he had not been treated for a serious disease 
for two years previous to the application and also falsely represented that 
he had not been examined by a physician within such time. Plaintiff, 
the widow of the insured testified that she and the deceased had been 
married for seven years; that during that entire time he was apparently 
in good health, had performed manual labor and that within her knowledge 
he had not been treated for any disease other than for the “flu.” A 
reputable physician of Dallas testified that in May, 1933 he treated the 
deceased at the Baylor Clinic and found him in a serious condition suffe:- 
ing from an aneurism of the aorta, superinduced from syphilis in the 
tertiary stage. He further testified that with the permission of the plain- 
tiff he made a post mortem examination and thereby discovered that his 
original diagnosis was correct. 

In affirming the judgment in plaintiff’s favor the trial court stated 
that the cause appeared to be primarily one of fact in which plaintiff’s 





evidence was adopted rather than that of the defendant and although the 
court would likely have made different findings, the view of the court 
could not be substituted for the finding of the jury which had support in 
the evidence. 

Our jury system has often been criticised. It is such verdicts that 
give just cause for such criticism. 


NAMED DRIVER CLAUSE 


Distinguishing between “operation” and “maintenance,” the Supreme 
Court of Pennsylvania in Morris v. American Liability & Surety Co., 185 
Atlantic 201; 87 Insurance Law Journal 589, recently rendered the 
interesting opinion that the “named driver” rider providing that the policy 
should cover the “operation” of the automobiles described in the policy 
only when driven by certain named persons was inapplicable where the 
injury to the plaintiff was due to the negligence of a driver, not named 
in the rider, in repairing a tire of an automobile. 

The policy issued by defendant American Liability & Surety Co. 
protected the assured against loss arising from damages by reason of the 

“ownership, maintenance, manipulation or use” of certain described auto- 
mobiles when driven by the assured or by his permittees. A rider attache: 
to the policy provided that the policy should cover the “operation” of 
the automobiles only when driven by certain named persons. While the 
policy was in force one Mumford, an employee not named in the rider, 
drove a truck described in the policy to the place of business of plaintiff 
Benjamin Morris. A tire which was in the truck needed repairs. While 
Mumford was hammering into place the rim of the wheel on which was 
the tire, he negligently injured Morris. Plaintiff obtained judgment 
against the assured but execution on the judgment was returned unsat- 
isfied and suit was brought to recover on the policy. 

In denying the contention of the insurer that the word “operation” 
covered acts done in repair of the automobile and hence the rider showed 
an intention to restrict liability to occasions when repairs were being 
made by the drivers named in the rider, the Supreme Court of Pennsyl!- 
vania stated that it was improbable that the parties intended by the term 
“operation” to cover not only the terms “manipulation or use” to which 
they naturally apply, but also the term “maintenance.” The court was of 
the opinion that the term “operation” clearly showed an intention to 
restrict the coverage of the policy with respect to use and manipulation 
of the automobile to the drivers named in the rider and that a rider 
modifying one or more terms or conditions in the policy could not be held 
to affect other conditions as to which it was silent. 

It should be noted that the court felt called upon in conclusion to 
state that if any doubt existed that the policy covered the risk, the settled 
rule of construction to resolve such matters in favor of the assured, 
so as to cover the loss, would determine the matter in favor of the plaintiff. 





Federal Life Ins. Co. v. Zebec 


FEDERAL LIFE INS. CO. v. ZEBEC. No. 5601. 
Circuit Court of Appeals, Seventh Circuit. March 30, 1936. 
82 Federal Reporter (2d) 961. 
1. INSURANCE. 


Whether failure of insured to disclose existence of other insurance on his 
life, in answer to question in application for life policy, was fraudulent misrepre- 
sentation material to risk which would void policy, held for jury (Burns’ Ann. St. 
Ind. 1933, § 39-801 (5). 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

Provision of life policy that each statement and answer contained in application 
was material held not to nullify provision that statements made by insured in 
application, in absence of fraud, should be deemed representations and not war- 
ranties, contained in policy pursuant to statute (Burns’ Ann. St. Ind. 1933, § 39-801 
(5). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. INSURANCE. 

Double indemnity rider contained in life policy covering accidental death held 
“policy of life insurance” and governed by statute as to incontestability and mis- 
representation, since it insured only against accidental death (Burns’ Ann. St. Ind. 
1933, § 39-801 (3, 5). 

(For other cases, see Insurance, Dec. Dig. §§ 256{1], 400.) 

5. INSURANCE. 

In action on life policy providing for double indemnity in case of accidental 

death, under which suicide was bar to recovery, insurer had burden of proving 


suicide as defense to portion of complaint seeking recovery of face value of policy, 


and beneficiary had burden of establishing accidental death rather than suicide to 
recover double indemnity. 


(For other cases, see Insurance, Dec. Dig. § 646[7, 8].) 


6. INSURANCE. 

Law presumes that death was not caused by suicide, but that it resulted from 
causes not voluntarily brought on by deceased; but such presumption is rebuttable. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

7. INSURANCE. 

Whether death of insured, who was killed by train while walking on railroad 
right of way, was caused by suicide so as to defeat recovery on life policy, held for 
jury 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

9. INSURANCE. 

Under life policy releasing insurer in case of death occurring as result of 
illegal act within two years from date of policy, walking upon railroad right of 
way held not such illegal act as to bar recovery for death of insured who was 
killed by train while walking on right of way, where it appeared that such track, 
at that point, was generally used by pedestrians (Burns’ Ann. St. Ind. 1933, § 
9-2401). - 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from the District Court of the United States for the Northern District 
of Indiana, Hammond Division; Thomas W. Slick, Judge. 

Action by Katarina Zebec against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

L. L. Bomberger and Glenn D. Peters, both of Hammond, Ind., and Walter H. 
Eckert, A. R. Peterson, Tom Leeming, and Jerome F. Kutak, all of Chicago, IIl., 
for appellant. 

Frederick C. Crumpacker, Edwin H. Friedrich, and Jay E. Darlington, all of 
Hammond, Ind., for appellee. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 
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On January 27, 1930, appellant delivered to Mike Zebec its life insurance policy 
for $10,000, in which appellee, his wife, was named as beneficiary. At the time of 
delivery appellant received from decedent a quarterly payment of $55 which 
retained the policy in force for three months from the date of issuance. It 
contained a double indemnity benefit clause by the terms of which appellant agreed 
to pay to appellee the sum of $20,000 in the event of accidental death, subject, how- 
ever, to the proviso that there was excluded from the risk “suicide, sane or insane, 
or any attempt thereat, sane or insane.” 

The policy further provided that should death occur as a result of any illegal 
act or from suicide, sane or insane, intentional or unintentional, within two years 
from the date of the policy, the liability of appellant should be limited to the 
premiums actually paid. The statutes of Indiana, at the time the policy was 
issued and delivered, required that no policy of life insurance should be issued or 
delivered in that state without containing a two-year incontestability clause. Burns’ 
Indiana Statutes (1933) § 39-801 (3). 

Decedent was killed by a train on February 13, 1930, while walking on a rail- 
road right of way in the city of Gary, Indiana. This action was instituted on 
January 15, 1932; appellant filed its answer in three paragraphs. The first was a 
general denial; the second alleged that death resulted from decedent’s illegal 
act of trespassing upon the railroad tracks in violation of the terms of the policy; 
and the third paragraph alleged suicide on the part of decedent, and consented that 
judgment might be rendered against appellant for the premium paid by decedent. 

On October 30, 1933, appellant, by permission of court, filed its fourth para- 
graph of answer in which it charged fraud on the part of decedent in falsely and 
fraudulently answering in his application the following question: “What Insurance 
have you in this or any other Companies, Associations, or Societies?” His answer 
was that he then had a policy in the Metropolitan Life for $5000, issued in 1929, 
and one in the Croatian Society for $1000, issued in 1912, when, in fact, he had two 
additional life insurance policies aggregating $6000, with double indemnity clauses 
in case of accidental death; and two accident policies each for $5000. 

A reply of general denial was filed to the affirmative answers. The issues 
were submitted to a jury, and a verdict was rendered for appellee for the double 
liability, with interest from the date of the proof of death. Judgment was there- 
upon rendered upon the verdict and from that judgment this appeal is prosecuted. 

The contested issues are: (1) Whether the failure of decedent to disclose the 
existence of all other insurance on his life was a misrepresentation material to the 
risk which rendered the policy void; (2) whether the death resulted from acci- 
dental means or from an intentional act on the part of decedent; and (3) whether 
decedent's act in walking on the railroad right of way was such a trespass as would 
amount to an illegal act within the terms of the policy. 

With respect to the first contested issue, Burns’ Indiana Statutes (1933) § 
39-801 provides: “ * * * No policy of life insurance shall be issued or delivered 
in this state * * * unless the same shall provide the following: (5) That all 
statements made by the insured in the application shall, in the absence of fraud, be 
deemed representations and not warranties.” Pursuant to this statute, the policy in 
suit contained that provision. 

[1] The fourth paragraph of the answer charged decedent with a fraudulent 
failure to disclose his full insurance. Thus, a question of fact was raised which 
was properly submitted to the jury 

[2] In Federal Life Insurance Co. y. Relias, 99 Ind. App. 115, 185 N. E. 319, 
323 (rehearing and transfer denied by the Indiana Supreme Court) the court 
said, “The jury, under the issues, were the sole judges of the facts that would 
constitute fraud of the insured, and they were also the sole judges as to whether 
or not the representations made by the insured were representations material t 
the risk.” See, also, Missouri State Life Insurance Co. v. Pater (C. C. A.) 15 
F.(2d) 737; O’Keefe v. Zurich General Accident & Liability Insurance Co. (C. C 
A.) 43 F.(2d) 809, 73 A. L. R. 293; United States Fidelity & Guaranty Co. v. Leong 
Dung Dye (C. C. A.) 52 F.(2d) 567. Clearly we must follow the construction of 
the Indiana statute as interpreted by the highest courts of that state. See Chicago, 
Milwaukee, St. Paul & P. R. Co. v. Risty, 276 U. S. 567, 48 S. Ct. 396, 72 L. Ed. 
703; Northwestern Mutual Life Insurance Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 
47, 65 L. Ed. 155; Mutual Life Insurance Co. v. Johnson, 293 U. S. 335 $s 
154, 79 L. Ed. 398. 
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[3] It is true that this policy contains an agreement that each and all of the 
statements and answers contained in the application are material. This, however, 
was but an effort to evade and nullify the clearly worded statute and has been held 
to be ineffectual for that purpose. Equitable Life Assurance Society v. Clements, 
140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497; Continental Life Insurance Co. v. 
Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341; Fidelity Mutual Life Ass’n 
y. Miller (C. C. A.) 92 F. 63. In none of the cases decided by the United States 
Supreme Court, relied upon by appellant, was there a state statute involved such 
as we have here. In Hesselberg v. AStna Life Insurance Co. (C. C. A.) 75 F.(2d) 
490, there was such a statute but it was inapplicable because the action was in equity 
for cancellation of the policy during the life of the insured. 

The questions of fraud and materiality, under Indiana’s construction and its 
statute, were purely questions of fact and were quite properly submitted to the 
jury. The jury, by its verdict, found that decedent’s failure to disclose all of his 
insurance was neither fraudulent nor material. Those findings were based upon 
substantial and ample evidence and we are not permitted to disturb the verdict in 
this respect. 

[4] Appellee contended that the question of fraud under the fourth paragraph 
of answer was not timely presented under the incontestability clause. In view of 
what we have said, it is not necessary to pass on that question. It is contended, 
however, by appellant that the limitations in the policy pursuant to the requirements 
of the statute. apply only to life insurance and do not apply to the “double indem- 
nity rider.” In other words, it is contended that the double indemnity feature 
for accidental death is not life insurance within the meaning of the statute 
We think there is no merit in this contention. The rider is “attached to and made 
a part of” the life insurance policv and because it contains no disability benefits, 
but insures only against accidental death, it is a policy of life insurance, hence 
governed by the provisions of the Indiana statute as to incontestability and misrep- 
resentation. See Whitfield v. Aftna Life Insurance Co., 205 U. S. 489, 27 S. Ct. 
578, 51 L. Ed. 895: New York Life Insurance Co. v. Rositzky (C. C. A.) 45 F.(2d) 
758; A& Life Insurance Co. v. Wertheimer (C. C. A.) 64 F.(2d) 438; Pacific 
Metuot Life Insurance Co. vy. Parker (C. C. A.) 71 F.(2d) 872. 

[5] In the first paragraph of the complaint appellee seeks to recover the face 
value of the policy, that is to say, she does not seek to recover the double indemnity 
by reason of accidental death. The second paragraph seeks to recover the double 
indemnity because the death was accidental. Suicide, if established, would bar 
a recovery on either paragraph. Under the first paragraph the burden of proving 
suicide rested upon the appellant, if it relied upon that defense; but under the 
second paragraph the burden rested upon the appellee to establish accidental death, 
rather than suicide. 

[6] The second contested issue is that plaintiff failed to establish the fact that 
decedent’s death resulted from accidental means, rather than from his intentional 
acts. When the fact of death appears, the law presumes that it was not caused by 
suicide hut that it resulted from cruses not voluntarily brought on by the deceased. 
This presumption is not conclusive but it may be rebutted. The presumption 
against suicide is not evidence but it is sufficient to establish prima facie that death 
occurred otherwise than by self-destruction. In the absence of countervailing 
evidence on the subject of suicide, the presumption would have been sufficient to 
permit a recovery under the second paragraph of complaint, but this would not 
amount to a shifting of the burden of proof from appellee to appellant with 
respect to this paragranh in case facts were presented which tended to rebut the 
presumption against suicide 

[7, 8] In this case there was considerable testimony offered on the subject of 
suicide. If we should only consider the facts suggested in appellant’s brief, unex- 
plained by other evidence which was introduced, we might indeed conclude that 
the presumption against suicide was overcome. A _ perusal of all the evidence, 
however, on that subject, convinces us that the question was properly submitted 
to the jury, and that the jury’s verdict in this respect is not only sunported by the 
presumption pgainst suicide, but hy the apparently rational acts of the decedent 
at all times prior to his death. It is not necessary to set forth the evidence on 
this subject, but it is sufficient to say that the very facts upon which appellant relies 
to overcome the presumption against suicide, when considered with all other 
evidence relating to those facts, convinces us that the issue of suicide was properly 
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submitted and properly decided. In any event, it was an issue of fact which the 
jury passed upon under proper instructions from the court, and we are not at 
liberty to disturb it. In this respect, appellant insists that the court erred in striking 
out part of the testimony of appellant’s witnesses, John F. Allen. This was by 
deposition and related to the appearance of the decedent on the morning of and 
preceding his death. The witness was very uncertain as to the date when he saw 
decedent and as to his appearance. He was contradicted by every other witness as 
to the condition of the weather on the day of the death, which strongly indicated 
a mistaken date. In response to counsel’s request to describe decedent’s appear- 
ance, the witness states, among other things, the following, which was stricken 
out, “It looked as though he was looking death right in the face; and I couldn't 
understand that; and it aroused me * * * ” A perusal of his testimony convinces 
us that the court properly struck his answer which forms the basis of this con- 
tention. Most of the answer was not responsive to the question, and the remaining 
portion involved a conclusion and a mental operation which rendered it incompetent. 

[9] On the morning of the fatality decedent had left his store and had walked 
in a northerly direction until he arrived at the railroad. From there he proceeded 
northwest along the railroad track, which was the nearest route to his apparent 
destination. There were no sidewalks nor improved streets along the right of 
way, and the track upon which decedent walked was the driest path in the right 
of way upon which he could walk. The record discloses that the use of this track 
by pedestrians at this point was open and notorious and that it was used generally 
by people every day. There is no statute in Indiana which makes it unlawful for 
a person to walk upon a railroad track. Appellant, however, urges that decedent, in 
going upon the track, was a trespasser under the common law, but all.common law 
offenses have been abolished in Indiana. Burns’ Indiana Statutes (1933) § 9-2401 
In Cluff v. Mutual Benefit Life Insurance Co., 13 Allen (Mass.) 308 it was held that 
in order to void a policy of insurance on account of an illegal act, the insured must 
have died in consequence of a known, intentional, guilty violation of the criminal 
law. There was substantial evidence in this case to support the implication that there 
was an implied license from the railroad company to the public and pedestrians to 
use the track as decedent was using it at the time he was killed. The court propeviy 
instructed the jury on this subject, and if appellant desired more specific instruc- 
tions in this respect, it should have made a request for that purpose: We find no 
error in the record. 

Judgment affirmed. 


KORFF v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. No. 5657. 
Circuit Court of Appeals, Seventh Circuit. April 17, 1936. 
83 Federal Reporter (2d) 45. 
1. INSURANCE. 

Insurer is not liable under life policy containing accidental indemnity clause 
limiting insurer’s liability to accidental death not resulting directly or indirectly 
from disease in any form, if disease so aggravated effect of accident, or accident 
so aggravated disease, that accident would not have been fatal but for disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Recovery could not be had under life policy containing accidental indemnity 
clause limiting insurer’s liability to accidental death not resulting directly or 
indirectly from disease in any form, where insured’s accident and diseased condi- 
tion operated concurrently to bring about death, even if policy was an Indiana one, 
and different rule prevailed in Indiana. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Southern District 
of Indiana, Evansville Division; Robert C. Baltzell, Judge. 

Action by Alma K. Korff against the Travelers’ Insurance Company of Hart- 
ford, Connecticut. From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 

William R. Higgins, of Indianapolis, Ind., and Edwin C. Henning, of Evans- 
ville, Ind., for appellant. 


Burke G. Slavmaker and Daniel H. Ortmeyer, of Evansville, Ind., for appellee. 


Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 
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Sparks, Circuit Judge. 

This case presents the problem of the liability of an insurer under a policy 
insuring against accidental death, where death results from the concurrence of an 
accident and a diseased condition, neither of which would have been sufficient to 
¢ause death but for the concurrence of the other. The court ruled on the question 
as a matter of law directing a verdict in favor of the insurer, on the admission 
that “ * * * the plaintiff does not contend that the accident, the fall alone, under 
the evidence in the case would have caused the death, if it had not been for the 
diseased condition of the body.” 

The policy in question, under which the decedent was insured, was a straight 
life policy with the following provision for additional indemnity in case of acci- 
dental death: 

“* * * if death * * * shall result from bodily injuries effected directly and 
independently of all other causes through external, violent snd accidental means 
within ninety days from the date of the accident which shall cause such injuries, 
and of which, except in case of drowning or internal injuries revealed by an autopsy, 
there is a visible contusion or wound on the exterior of the body, provided such 
death does not result * * * directly or indirectly from disease in any form, the 
Company will pay $5000 in addition to the amount of insurance payable in the event 
of the death of the Insured under the aforesaid contract.” 


The statement filed by the claimant with her proof of death showed the 
following facts as surrounding the death: 


‘* * * On the morning of March 20, 1924, Walter B. Korff and William 
Sootz set out for Louisville, Kentucky, via French Lick, in the Ford Coupe of 
Walter B. Korff. As they neared French Lick the gas gauge on the car registered 
about two gallons which was amply sufficient to take them many miles, but when 
at the top of a hill and down another the gasoline supply became exhausted. 
Walter B. Korff and Mr. Bootz got out of the car, pushed it around to head back 
to a filling station. They pushed it up the hill, and both jumped in it to coast it 
back to the filling station which was at the foot of the hill. As Walter B. Korff 
attempted to jump in the car he caught in the door and slipped, however managing 
to heng on and get into the car. When the gas station was reached and as the 
gas tank was being tilled Walter B. Korff got upon the left running board of the 
car, leaned over the steering wheel and began to rock the car to determine what 
was wrong with the gas gauge. While doing this he slipped, falling violently 
to the concrete with such force that the fall could be heard sixtv feet away. A 
contusion and bruise were manifest on the back of the head. An autopsy was held 
which showed a sclerosed area of ahout 3/5 of an inch of deceased’s anterior 
branch of the left coronary artery which probably had been forming over a period 
of years, naturally reducing the lumen of the artery, however, not to the extent of 
curtailing his activities in performing his customary duties. The violent exertion 
in pushing the car, slipping and hanging on to it as it coasted, rocking the car, 
slipping in the act, falling and striking his head violently against the concrete, 
caused an increased blood supply to the heart but (because of) the partial occlusion 
of the artery above described this increased blood supply was prevented from 
entering the heart muscles, the entire heart muscles went into a state of contrac- 
tion and death followed. * * * ” 

Under these facts the court directed a verdict in favor of the insurer, holding 
that it was a case where general law applied rather than local law, and that the 
rule of general law excluded liability in such a case. 

Appellant seeks to bring this case within the ruling laid down in Continental 
Cesualty Co. v. Llovd, 165 Ind. 52, 73 N. E. 824, 826. There decedent was insured 
under a policy which limited liability to “bodily injuries effected through external, 
violent, and purely accidental causes—such injuries as shall, solely and independently 
of all other causes, necessarily result in death within ninety days.” Decedent 
suffered a very heavy fall, followed by death nineteen days later, said to have 
been caused by the fall. An autopsy disclosed the presence of a brain tumor, and 
there was testimony that but for the tumor the death would not have followed the 
fall. The court, however, held that the jury was justified in finding that the fall, 
wes the proximate cause of death, hecause it incited the fatal energy of the tumor 
which was at least dormant, and would have remained so for an indefinite period, 
and perhaps until death from some other cause supervened. While it appears in 
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that case that the jury had some evidence before it to indicate that the fall was the 
sole cause of death, the decision does not rest on that, but holds that the policy 
limitation goes only to the proximate cause, so that if the diseased condition 
would not have caused death of itself, it is to be considered a remote cause, hence 
outside the limitation imposed by the policy. 

[1, 2] Appellant argues that because the policy involved was an Indiana one, 
the trial court was bound by the ruling laid down in the Indiana case, hence had no 
right to direct a verdict in favor of the insurer, relying on the recent decision in 
the case of Mutual Life Co. v. Johnson, 293 U. S. 235, 55 S. Ct. 154, 79 L. Ed. 398. 
Appellee replies as to this (1) that there is nothing in the record to indicate that 
the policy here involved is an Indiana one, and (2) that this case is to be dis- 
tinguished from the Johnson Case in that there is here a definite federal rule as 
to the issue, whereas in the Johnson Case the only two Court of Appeals cases 
cited as to the point there in issue were in conflict. Under those facts, the 
Supreme Court held that it was under no duty to make a choice between the 
alternative constructions, and without suggesting an independent preference it 
vielded to the judges of Virginia expounding a Virginia policy and adjudging its 
effect. Appellee points out the fact that the Court did not say that it was bound 
to follow the law as laid down by the state court, but only that it chose to in the 
circumstances of that case, and argues that where, as here, there is a definite rule 
as to the issue which has been practically uniformly adopted by federal courts, 
it is the duty of the federal court to follow the federal rule. We agree with 
appellee as to both propositions. 

A perusal of the record corroborates the fact that there is nothing to indicate 
that the policy was an Indiana one. Fven if it were, however, we should be con- 
strained to disregard the construction here urged in view of the language of the 
policy limiting the liability of the insurer to cases where death “does not result 
directly or indirectly from disease in any form,” and the holdings of federal courts 
of appeals in numerous cases involving facts fairly analogous. We think the rule 
to be applied to the facts here presented is fairly stated in Cooley’s Briefs on 
Insurance (2d Ed.) vol. 6, p. 5352: “If the disease aggravated the effect of the 
accident, and but for the existence of the disease the accident would not have been 
fatal, or if the accident aggravated the disease, the exception will relieve the 
insurer from liability.” Here it was established by evidence, by admission of 
counsel for appellant, and by claimant’s own statement supporting her proof of 
death, that the fall and the diseased condition operated concurrently to bring about 
the death. Hence there was no question of fact for the jury to decide, and a 
directed verdict necessarily followed, under the rule stated above and quite gener- 
ally followed by federal courts. 

We have examined a number of federal cases permitting recovery under acci- 

‘dent policies, and find that all are to be distinguished either as to their facts or as 
to the terms of the policies involved in them. 

Judgment affirmed. 


DAY v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 1340. 
Circuit Court of Appeals, Tenth Circuit. April 7, 1936. 
83 Federal Reporter (2d) 147. 
1. INSURANCE. fiat 

Ambiguity in words selected by insurer in writing its policy should be resolved 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2 INSURANCE. 

Expression “engaged as passenger in aeronautic expedition,” within life policy 
double indemnity provision excepting death resulting from engaging as passenger in 
aeronautic expedition, if ambiguous, must be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Pleasure trip in airplane over airport on pleasant day was not “aeronautic 
expedition,” so as to relieve insurer of liability to pay double indemnity for death 
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of insured guest on such trip under life policy double indemnity provision except- 
ing death while engaged as passenger in “aeronautic expedition.” 

The word “expedition” means an important journey or excursion for 
specific purpose; a journey, march, or voyage generally of several or many 
persons for definite purpose, such as a military or exploring expedition or 
a trading expedition to the African coast. “Expedition” carries an 
implication of a military exploit or of an exploration into remote regions 
or over new routes. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3ratton, Circuit Judge, dissenting. p 

Appeal from the District Court of the United States for the District of 
Colorado; John Foster Symes, Judge. 

Action at law by Iva A. Day against the Equitable Life Assurance Society of 
the United States. From a judgment for the defendant, plaintiff appeals. 

Reversed and remanded. 


John T. Adams, Philip Hornbein, and Theodore Epstein, all of Denver, Colo., 
for appellant. 


Percy A. Robinson and Carl C. Hearnsberger, both of Denver, Colo., 
appellee. 


Before Phillips, McDermott, and Bratton, Circuit Judges. 


for 


NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. 
v. COHEN. No. 256. 
Circuit Court of Appeals, Second Circuit. April 6, 1936. 
83 Federal Reporter (2d) 163. 
1. INSURANCE. 


_Evidence that insured, having submitted to medical examination, signed report 
of insurer’s examiner stating that insured had suffered for ten months from mod- 
erate pulmonary tuberculosis, but saying nothing about any disabling effect, held 
insuthcient to show due proof of 90 days’ total permanent disability, constituting 
‘ondition precedent to liability for disability payments under life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

_ Appeal from the District Court of the United States for the Northern District 
ot New York. 

Action at law on an insurance policy by Jacob Cohen against the New England 


Mutual Life Insurance Company of Boston, Massachusetts. Judgment for plaintiff, 
and defendant appeals. 


Reversed, and complaint dismissed. 

Frederick E. Draper, of Troy, N. Y., for defendant-appellant. 
Coplin Yaras, of Albany, N. Y., for plaintiff-appellee. 
Before L. Hand, Swan, and Chase, Circuit Judges. 


HICKS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 3985. 
Circuit Court of Appeals, Fourth Circuit. April 15, 1936. 
83 Federal Reporter (2d) 275. 
INSURANCE. 


Evidence of total and permanent disability he/d insufficient to justify recovery 
therefor under disability provision of life policy by insured who had not been 
engaged in any kind of work prior to alleged disabling sickness and who delayed 
more than 10 years after insurer ceased to make disability payments and denied 
liabilitv, before bringing suit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Eastern District of 
North Carolina, at Raleigh. 

\t Law. Action by William S. Hicks against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff appeals. 

Affirmed 

J. H_ Bridgers, of Henderson, N. C. (Pittman, Bridgers & Hicks, of Hender- 
son, N. @., on the brief), for appellant. 

Lyn Bond, of Tarboro, N. C. (Frederick L. Allen, of New York City, and 
Gilliom & Bond, of Tarboro, N. C., on the brief), for appellee. 
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Before Parker, Northcott, and Soper, Circuit Judges. 

Soper, Circuit Judge. 

On February 27, 1935, the insured brought suit under a disability provision of 
a life insurance policy to recover the sum of $6,150, which he claimed to be due by 
reason of total and permanent disability for bodily disease during the period of 10 
vears and 3 months prior to January 1, 1935. At the trial of the case, the Dis- 
trict Court directed a verdict for the defendant upon the issues submitted to the 
jury. The court found, with respect to the merits of the controversy, that the 
insured had not been permanently and totally disabled as he claimed, and found in 
addition that the insured did not file due proof of such disability with the company ; 
that the company did not waive the payment of premiums on the policy in 1924 
end subsequent years; and that the suit instituted. more than ten years after the 
company denied liability was barred by the state statute of limitations. 

We have examined the evidence and are in accord with the conclusion of the 
District Judge that there was no substantial evidence of total and permanent dis- 
ability to justify the submission of the issue on that point to the jury. On Feb- 
ruary 8, 1924, the insured suffered a stroke of sensory paralysis, and remained iv 
bed for two weeks. After this attack he suffered from nervousness and from loss 
of sensation in his left arm and side, but he was able to get about. He had not 
engaged in any kind of work for five years before his sickness and he made no 
effort afterwards to secure employment or engage in any gainful occupation. He 
testified in a general way that he was physically unable to work, but described no 
symptoms indicative of such disability. 

Lay witnesses spoke of his nervousness and of a physical condition less favor- 
able after the attack, and medical witnesses described his symptoms from a pro- 
fessional standpoint, but there was lacking substantial hasis for an inference of 
total and permanent disability; and this defect in the proof was emphasized hy 
the failure of the insured to sue until 1935, although the company failed to make any 
disability payments after November, 1924, and denied all liability therefor in Jan- 
uary, 1925. The insured had been engaged in farming up to 1913. Then he 
moved to town and operated his farm through tenants until 1919, when he sold 
it for $15,000. The policy was issued on November 7, 1921. At the time of his 
sickness in 1924, he was treated by physicians. He also secured the advice of 
lawyers as to his rights under the policy. Yet he did not sue until the expiration 
of ten vears, and then only after he had noticed an advertisement of a person who 
was in the husiness of collecting insurance disability claims and undertook the 
case on a 40 per cent. contingent basis. In Lumbra v. United States, 290 U. S. 
551, 560, 54S. Ct. 272, 78 L. Ed. 492. the Supreme Court. holding that a directed 
verdict for the government on a war risk insurance policy should have been granted, 
pointed out that in the absence of clear and satisfactory evidence explaining 
excusing, or justifving it, long delav before bringing suit is to be taken as strong 
evidence that total and permanent disability did not exist. 


Affirmed. 


ENELOW v. NEW YORK LIFE INS. CO.* No. 5876. 
Circuit Court of Appeals, Third Circuit. March 26, 1936. 
83 Federal Reporter (2d) 550. 
1. INSURANCE. 

Evidence held to establish nonliability of insurer on life policy on ground of 
false representations of insured as to whether he had been treated for or had 
consulted physician with regard to heart disease. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2 INSURANCE. 

In action on life policy, photostatic copy of application for policy which was 
attached thereto hcld admissible under state statute requiring application to be 
attached to policy to be admissible, notwithstanding reduced size of photostatic 
copy, where copy was headed in large letters as application and legibly stated that 
policy and application constituted contract, and insured accepted policy and kept i! 
fer 18 months without complaint as to legibility of copy (40 P. S. Pa. § 441). 


(For other cases, see Insurance, Dec. Dig. § 650.) 


= Certiorari denied by Supreme Court May 25, 1936. 
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Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Nelson McVicar, Judge. 

Action by Sarah Enelow against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Charles H. Sachs, Louis Caplan, and Sachs & Caplan, all of Pittsburgh, Pa., 
for appellant. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 


EQUITABLE LIFE ASSUR. SOC. v. HORNSBY. 4 Div. 873. 
Supreme Court of Alabama. March 26, 1936. 
Rehearing Denied May 28, 1936. 
168 Southern Reporter 145. 
INSURANCE. 

Cotton mill worker suffering from rheumatoid arthritis which rendered her 
incapable of continuing her work, and which was presumably permanent ‘in charac- 
ter, held “totally and permanently disabled,” and hence entitled to total disability 
benefits under group policy. 


(For other Ases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Geneva County; Robt. S. Reid, Judge. 

Action to recover disability benefits under a group policy of insurance by Mary 
Hornsby against the Equitable Life Assurance Society of the United States. From 
a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under Code 1923, § 7326. 

Affirmed. 

Mulkey & Mulkey, of Geneva, for appellant. 

Carmichael & Tiller, of Geneva, for appellee. 

GARDNER, Justice. 

Plaintiff (forty-four years of age), was, in July, 1933, an employee of the 
Geneva Cotton Mills, when she was forced by illness to quit work, which she never 
resumed. Her affliction is known as rheumatoid arthritis, and at the time she gave 
up ker work she had fever and was confined to her bed for a period of five weeks. 
That a group insurance policy was issued by defendant company to the cotton mills, 
and a benefit certificate issued to plaintiff as one of its employees, each of which was 
in full force and effect, did not present controverted questions in the case. They 
were conceded, and the only matter of any moment here for consideration relates 
to the question of proof. 

The policy provision as to total permanent disability is identical with that 
involved in Equitable Life Assurance Society of United States v. Davis (Ala. Sup.) 
164 So. &6, the salient features of which are reproduced in the opinion. 

In the Davis Case, supra, wherein Protective Life Ins. Co. v. Hale, 230 Ala. 
323, 161 So. 248, 252, and Protective Life Ins. Co. v. Wallace, 230 Ala. 338, 161 So. 
256, are quoted, it is noted that under such policy provision there must be made to 
appear a total, as distinguished from a partial, disability, though, of course, a 
showing of absolute helplessness is not required, and such disability must be 
presumably permanent and continuous. Nor is it an occupational disability only, but 
embraces any gainful business or occupation. “The total permanent disability 
maturing the contract must be such as to disqualify him, not only from engaging in 
the occupation, trade, or profession he was engaged in when the disabilitv 
developed, but he must be physically disabled from doing and performing the sub- 
stantial features of ony gainful occupation, within the range of his mental and 
educational capacity, with the required skill and accuracy of any such occupation, 
and such disability must be presumably permanent and continuous.” Protective 
Life Ins. Co. v. Hale, supra. 

These principles as briefly outlined in the Davis Case, supra (reiterated in Page 
v. Prudential Ins. Co. (Ala. Sup.) 165 So. 388), were in the mind of counsel for 
plaintiff in the trial of this case. Her limited education was shown as well as her 
physical limitations for engaging in any gainful occupation within the range of :her 
mental and educational capacity, with the required skill and accuracy of any sucl 
occupation. 
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Plaintiff's affliction, which at first produced fever and kept her in bed five weeks, 
is referred to by the doctors as rheumatoid arthritis or arthritis deformans, and 
plaintiff's proof, including that of her doctor, tend to show that the disease is now 
in a chronic stage, of a recurrent nature, and that there is little the physicians can 
do to remedy such condition. We gather from the testimony of these experts that 
this disease is mystifying in its origin and baffling to the medical profession in its 
treatment. And, indeed, one of the physicians informed plaintiff “nothing could be 
done.” It is attended with pain and swelling of the joints. 

Defendant insists that only the index finger of the right hand is involved, that 
plaintiff's condition has improved, and that total disability is not made to appear. 
But we find much proof to the contrary, and the jury could well infer that the 
original condition (pain in the back and hips, and pain and swelling in hands and 
feet), which clearly rendered plaintiff incapable of continuing with her work, 
still persists in a more modified form, that it is presumably permanent in character, 
and that, in short, she is in such a condition as to be totally and permanently 
disabled within the meaning of the policy provision here in question. 

There is no occasion here to discuss the proof. The evidence has been read 
with care. We find much conflict among the doctors and much corroboration of 
plaintiff's theory by her physician, her neighbors and acquaintances, including one 
who has had some training as a nurse. All of this we have carefully reviewed, 
and the conclusion has been reached that the case was one for the Sury’s determina- 
tion, and the affirmative charge requested by defendant was properly refused. 

Nor do we consider the case one justifying a disturbance here of the ruling 
of the trial court denying a motion for a new trial. 

Whether or not refusal of charge 5 was justified as argumentative we need 
not stop to inquire. This for the reason that in substance and effect it was 
embraced, not only in the oral charge of the court, but in charge 1 given for 
defendant. 

We find no reversible error. Let the judgment stand affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


NEW YORK LIFE INS. CO. v. ELLIS. 6 Div. 915. 
Court of Appeals of Alabama. Feb. 11, 1936. 
Rehearing Denied March 3, 1936. 
168 Southern Reporter 200. 
1. INSURANCE. — ; 

Statute providing that no misrepresentation in application for insurance or proof 
of loss thereunder shall void policy unless misrepresentation increases risk of loss, 
or is made with actual intent to deceive, held applicable to application for reinstate- 
ment of life policy (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 365|1].) 

2. INSURANCE. 

Whether misrepresentation of applicant’s health in application for reinstatement 
of life policy increased risk of loss or was made with actual intent to deceive, held 
for jury (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. . 

Incontestable provision in life policy held not to preclude plea of fraud in pro- 
curement of reinstatement contract, since insurer’s liability under original contract 
depended upon validity of reinstatement contract (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Action to recover disability benefits under a policy of life insurance by Radford 
H. Ellis against the New York Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. J pi ; 

Certiorari denied by Supreme Court in New York Life Ins. Co. vy. Ellis (6 Div. 
944) 168 So. 203. 
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W. W. Bankhead, of Jasper, and Stokley, Scrivner, Dominick & Smith, of 
Birmingham, for appellant. 
Pennington & Tweedy, of Jasper, for appellee. 


UNITED FRIENDS OF AMERICA v. AVERY. No. 4—4281. 
Supreme Court of Arkansas. April 20, 1936. 
Rehearing Denied May 18, 1936. 
93 Southwestern Reporter (2d) 652. 
1. INSURANCE. 

Fraternal benefit society’s continued acceptance of premium payments made 
after expiration of grace period estopped society from insisting on forfeiture for 
noncompliance with requirements of by-laws for reinstatement after delinquency, in 
absence of notification to insured that society intended to insist on compliance with 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from Circuit Court, Arkansas County, Northern District; W. J. 
Waggoner, Judge. 

Suit by Louella Avery against the United Friends of America. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Ingram & Moher, of Stuttgart, for appellant. 

Wm. C. Gibson, of De Witt, and M. F. Elms, of Stuttgart, for appellee. 


7ETNA LIFE INS. CO. OF HARTFORD, CONN. v. WADE.No. 4—4290. 
Supreme Court of Arkansas. May 11, 1936. 
94 Southwestern Reporter (2d) 106. 
INSURANCE. 

In suit for benefits under disability clause of policy, whether insured was 
totally and permanently disabled within policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Scott County; J. Sam Wood, Judge. 

Suit by Otto F. Wade against the Aitna Life Insurance Company of Hartford, 
Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Owens & Ehrman, of Little Rock, for appellant. 

W. A. Bates and Donald Poe, both of Waldron, for appellee. 

HuMpPnHreys, Justice. 

This is a suit brought by appellee against appellant in the circuit court of Scoft 
county to recover $30 per month, or a total amount of $660, under a policy of 
insurance issued by appellant to appellee conditioned for the payment of $30 per 
month to appellee in case he should become totally and permanently disabled, 
throughout the period of such disability. Appellee received injuries in automobile 
wrecks to the second and fifth vertabre of the neck, and, upon proof being made to 
appellant of permanent disability, it paid him $30 per month from June 1, 1930, to 
October 1, 1933, at which time it discontinued the monthly benefit payment on the 
ground that, if appellee would return to his occupation or some occupation and do 
light work, he would get his mind off his injuries and recover. 

The court submitted the case to the jury at the conclusion of the testimony upon 
the issue of whether appellee was totally and permanently disabled within the mean- 
ing of the disability clause in the policy under instructions not complained of, which 
resulted in a judgment against appellant in the sum of $660, from which is this 
appeal. 

Appellant contends for a reversal of the judgment on the ground that because 
the testimony of the physicians was to the effect that, if appellee would undertake 
to do light work, it would probably get his mind off his troubles or injuries and 
result in his recovery. 

The principle involved here was involved in the recent case of A&tna Life 
Insurance Company v. Sanders (Ark.) 93 S.W.(2d) 141, in which it was contended 
that as a matter of law it was the duty of an insured person to undergo a medical 
operation, if physicans advised it, before being permitted to recover under a total 
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disability clause in a policy. The court ruled in that case that, notwithstanding the 
insured refused to submit to an operation the physicians advised him to undergo to 
facilitate a recovery, his refusal to do so would not, as a matter of law, prevent a 
recovery under a total disability clause in his policy, but that it was a question for 
the jury to say under all the facts and circumstances in the case whether the insured 
was totally disabled within the meaning of the policy. Appellant argues in the 
instant case that the undisputed evidence reflects that appellee has recovered from 
his injuries sufficiently to perform all the substantial and material acts of the occu- 
pation in which he was engaged when he received the injuries. The injuries appellee 
received were very serious. The second and fifth vertabre of his neck were broken. 
According to a number of witnesses, as a result of the injuries, he has not worked 
since receiving the last one, and is apparently unable to work. Appellee testified thai 
he was not able to do any kind of work. Dr. Eberle testified that in 1933, when he 
examined appellee, his trouble was psychoneurosis, from which he might have recov- 
ered had he gone to work and gotten his mind off his injuries. The doctor admitted 
that the muscles of his neck were somewhat atrophied, but attributed the fact to 
his wearing a brace which injured, rather than helped, him. Other expert testimony 
was to the effect that appellee had low blood pressure and heart trouble as a result 
of the injuries. The physicians were of opinion that light work on appellee’s part 
would have a curative tendency and might result in a cure. Appellee himself testi- 
fied that he had never recovered from the injuries, and that as a result of them he 
was unable to do any kind of work on account of low blood pressure and fluttering 
of the heart, nausea, etc. The evidence is conflicting as to whether appellee is 
totally and permanently disabled within the meaning of the policy, and, since we 
cannot say, as a matter of law, that he should have attempted to do light work as a 
cure for his troubles, the judgment must be affirmed. It would be otherwise had the 
undisputed testimony disclosed that he was a malingerer, or that, as a reasonably 
prudent man, he arbitrarily or unreasonably refused to do light work in an effort to 
recover. Under the conflict in the evidence, his condition and whether he, as a 
reasonably prudent man, arbitrarily refused to do light work in an effort to recover 
became jury questions, and the jury settled these issues in favor of appellee. 


MID-CONTINENT LIFE INS. CO. v. HILL. No. 4—4299. 
Supreme Court of Arkansas. May 4, 1936. 
Rehearing Denied June 8, 1936. 
94 Southwestern Reporter (2d) 364. 
2. INSURANCE. ; ; 

Insurer held to have had duty to advise wife of insured of existence of a 
double indemnity clause of life policy after accidental death of insured, where 
wife was ignorant thereof. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Agreement signed by beneficiary releasing insured from all liability under 
life policy after agent of insurer gave beneficiary check for face of policy and 
concealed fact that policy contained double indemnity clause held not settlement 
of claim under double indemnity clause, where beneficiary had never had _ posses- 
sion of policy and knew nothing about double indemnity clause and insurer had 
notice that insured had been drowned. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

6. INSURANCE. 

Evidence he/d to support judgment for amount due under double indemnity 
clause of life policy and for penalty and attorney’s fee, on ground that death of 
insured was caused directly, independently, and exclusively of other causes from 
bodily injuries, effected solely through external, violent, and purely accidental 
means by drowning. 

(For other cases, see Insurance, Dec. Dig. § 665[5]). 

Appeal from Circuit Court, Pope County; J. B. Ward, Special Judge. 

Action by Mrs. J. F. Hill against the Mid-Continent Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Rittenhouse, Webster & Rittenhouse, of Oklahoma City, Okl, and Hays & 
Smallwood, of Russellville, for appellant. 

Neal King, of Russellville, for appellee. 

MEnarry, Justice. 

On May 14, 1925, the Mid-Continent Life Insurance Company issued and 
delivered to James Franklin Hill its life insurance policy, insuring his life in the 
sum of $2,500, with double indemnity in case of accidental death. The policy 
was placed in the Bank of Atkins, Atkins, Ark., by Hill, and remained there until 
his death. None of his family ever saw the policy and knew nothing of its provi- 
sions. All premiums were paid, including the double indemnity premium, and the 
policy was in full force and effect at the time of Hill’s death. 

On March 12, 1933, the body of Hill was discovered in the back waters of an 
overflow near his home. The feet were lying on the edge of the levee and only 
the toes showing. The body was flat on its back down in the water two or three 
feet deep. His gun was found leaning against a bush on the levee. The body 
was lying between two bushes in the water, and his left hand was grasping one 
of the bushes. 

On the same day that Hill’s body was found, March 12, 1935, thé Bank of 
\tkins, which had the policy in its possession, notified the insurance company at 
Oklahoma City of the finding of the body. The following is the letter written 
hy the bank: “Gentlemen: The body of James F. Hill, insured under your policy 
No. 48198, was found drowned this morning in a canal or bayou about seven to 
eight miles East of here. Some people think it was an accident, others that he 
died of some heart disease. We hold this policy in question for safekeeping and 
it has been with us ever since it was issued, so please forward us proper blanks 
for the claimant, his wife, to execute. * * * ” 

This notice was received by the insurance company in Oklahoma City on 
March 13, 1935, the day after Hill’s body was found. The company, on March 14, 
1935, issued its check dated at Oklahoma City for the sum of $2,175.07. This was 
the face of the policy, less Hill’s indebtedness to the company for borrowed money. 
Mr. R. H. Amrein came to Atkins with the check on March 15. The policy was 
secured from the bank and the check delivered to Mrs. Hill, the beneficiary, on 
March 15, and Mrs. Hill signed the following receipt: 

“Received of the Mid-Continent Life Insurance Company of Oklahoma City, 
Oklahoma, the sum of Two Thousand one hundred seventy-five and 07/100 Dollars, 
in full payment and satisfaction of all claims whatsoever under the above policy. 

“In consideration of which payment we hereby forever release the said com- 
pany from all liability to us, our heirs or assigns under said policy. 

' “Witness our hands and seals at Atkins, Arkansas, this 15th day of March, 
1935. 
“Willie F. Hill. 

“Signed in the presence of 

“D. L. Barker 
“R. H. Amrein, Witness.” 

On July 13, 1935, appellee filed suit in the circuit court of Pope county, Ark., 
under the double indemnity clause of the policy for $2,500, attorney’s fees, and 
12 per cent. damages. ‘ 

The appellant filed answer denying the material allegations of the complaint, 
and specifically denied that Hill died from external, violent, and accidental means, 
and alleged that he died a natural death, and that appellant had, on March 15, 
1935, paid the beneficiary the full amount of the policy less indebtedness, and 
that, as a part and parcel of the same transaction, the appellee executed and deliv- 
ered to the appellant the receipt above set out. It also alleged that no proof of 
death, as required by the policy, was made by the appellee. 

There was a trial, and at the close of the evidence each party asked for an 
instructed verdict. The court rendered a verdict in favor of the appellee for 
$2,500, with 12 per cent. penalty and $250 as attorney’s fees. This appeal is 
prosecuted to reverse the judgment. 

The evidence on the part of the appellee shows that J. F. Hill, on the morning 
of March 12, 1935, after he had eaten his breakfast, took his gun and told his 
wife he was going to see about the back water. His body was found the same 
day, and his gun was found resting against the small tree near by. The body 
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was found in the canal, and, when taken out, water ran out of Hill's mouth, about 
a half gallon of muddy water ran out of his mouth and nose. The body was 
found among some bushes in the water, and Hill had hold of one of the bushes 
with one hand. After the witness who discovered him ran his hand over Hill’s 
bosom, more water ran out of his mouth and nose. When the body was found, 
the head was about three or four inches under water. On the same day the 
appellant was notified in Oklahoma City, Okl., that the body was found drowned. 
The letter also stated that some people thought it was an accident and others 
thought that he died of some heart disease. All the witnesses who saw the 
body at the time it was taken out of the water testified that a large quantity of 
water ran out of his mouth and nose. 

Mrs. Hill and her daughter, Mrs. Alexander, and others who knew Hill 
intimately testified that he did not have heart trouble, and that he had never 
complained of heart trouble. 

Immediately on receiving information that Hill was drowned and that some 
people thought it was an accident, the insurance company, with this information, 
made a check for the $2,500 less indebtedness, the check being dated on March 14, 
the day after the company received the letter. The company sent its adjuster 
with the check to Atkins, Ark. The policy was secured from the bank, the check 
delivered to Mrs. Hill, and she signed the release above set out and indorsed the 
check. Neither Mrs. Hill nor any other member of the family had ever had 
possession of the policy, and none of them knew that the policy contained the 
double indemnity clause. According to the witnesses of appellee, appellee was 
not advised that the policy contained the double indemnity clause. 

The appellant contends for a reversal, first, because it says it settled with the 
appellee, and that she signed a release containing the following statement: “In 
consideration of which payment we hereby release the said company from all 
liability to us, our heirs or assigns under said policy.” It is contended that this 
is a settlement, and, in the absence of fraud, is as incapable of rescission as any 
other contract. It is argued that the appellee does not allege in her complaint 
that the appellant company was guilty of any artifice, misrepresentation, or fraud 
inducing the settlement and execution of the release, and that none is shown in 
the evidence. 

The evidence, however, does show that the appellant sent its agent with a 
check immediately on receiving information that Hill had been drowned, and it 
of course knew all about the indemnity clause, but it made a check for the 
amount due, or that would have been due, if his death had not heen accidental 
Tt knew all the fects; knew that Hill had been drowned; knew about the double 
indemnity clause. The appellee had never had possession of the policy; knew 
nothing ahout the double indemnity clause; and, according to her testimony, 


che 
was not advised of this. 


[1] “Fraud consists of some deceitful practice or willful device resorted to 


with intent to deprive another of his right or in some manner do him an injury.” 
Black’s Law Dictionary, 521. 


“The settlement was obtained by taking the beneficiary by surprise and requir- 
ing her to act at once, without having the policy in her possession or learning its 
provisions and without an ae to take legal advice or ascertain the facts.” 
National Life & Accident Ins. Co. v. Threlkeld, 189 Ark. 165, 70 S.W.(2d) 851, 
853: Order of United Commercial Tied of America v. McAdam (C. C. A.) 125 
F. 358. 

In the instant c»se the representative of appellant came with the check only 
three days after Hill’s death, knowing that the policy was not in the possession 
of appellee, and, according to appellee’s witnesses, was in a hurry to settle the 
matter, so that appellee had no opportunity to learn the facts, and her physical 
and mental condition at the time was such that she was unfit to make any investiga- 
tion. 

If the testimony of the witnesses for appellee is to be believed, the appellant, 
with the knowledge of the double indemnity clause and with the knowledge that 
Hill was drowned, went to Atkins, saw Mrs. Hill, concealed from her the fact 
that the policy contained the double indemnity clause, gave her the check, and 
secured the release. 

Appellant cites a great many authorities to the effect that an agreement fully 
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performed has all the properties of a contract, and, in the absence of fraud, is 
binding-on the parties. One of the cases cited and quoted from at length states: 
“Tt is unimportant that there was a mutual mistake as to the extent of the injuries 
unless the plaintiff relied and had the right to rely upon the superior knowledge 
of the other contracting party as to the extent of the injury. There is no such 
element. as that in this case.” Kansas City Southern Ry..Co. v. Armstrong, 115 
Ark.-123, 171 §. W. 123, 125. 

{2, 3] The contract which is the basis of the present suit was not only not 
considered when the release was given, but the appellee had no knowledge of its 
existence, and, according to her testimony, this act was concealed by the appellant. 
A contract entered into by parties capable of making contracts is binding on the 
parties.: But here there was no ‘contract or agreement settling the claim under 
the double indemnity clause, and no reference was made to that clause.. Knowing 
that this contract existed and that the appellee did not know it, it was the duty 
of the appellant to advise the appellee of its existence, and simply inserting in 
the release that it was a release from all liability under the policy would. not 
protect it from a claim that was not settled. If the evidence on the part of the 
appellee is believed, and the court had a right to believe it, there was no settlement 
of the claim now in suit. 

It is next contended by the appellant that the evidence is wholly insufficient 
to establish that the death of the insured, J. F. Hill, was caused directly, inde- 
pendently, and exclusively of any and all other causes from bodily injuries, effected 
solely through external, violent, and purely accidental means. The evidence, we 
think, clearly established that Hill was drowned. Unquestionably, from the facts 
in this case his death, was neither murder nor suicide. Herzog on Medical Juris- 
prudence p. 227, states: 

“One of the most constant signs of drowning is frothing at the mouth. 

“Another sign which proves drowning is the grasping in the hands of weeds 
or some of the ground from the bottom of the sea, lake or river.” 

There were no wounds on the body; nothing to indicate either murder or 
suicide; but the appellant contends that he had a heart attack. There is no 
evidence that he had a heart attack, and, in fact, no evidence that he had heart 
trouble, except that a physician stated that Hill had told him some time before 
the accident that he had heart trouble. This is contradicted, however, by practically 
all the witnesses that knew him intimately, and there is not a scintilla of evidence 
indicating that he had a heart attack causing him to fall into the canal. 

In Wharton & Stilles, Medical Jurisprudence, vol. 3, p. 349 et seq., it is stated: 

“The post mortem appearances of the exterior of the body of a drowned 
person are usually very characteristic. The skin is usually pale, cold and damp. 
The paleness at times is marked, and often in the early stages is associated with 
reddened areas of cadaveric discoloration. * * * The appearance of foam at the 
nostrils has been considered of marked value in the diagnosis of drowning. * * * 
The condition of the lungs is very significant. Immediately after removal from 
the water, water may be poured out of the lungs by lowering the head of the 
victim end compressing the chest. * * * A small quantity of water may enter the 
lungs when the body is submerged. post mortem, but the alveoli will not be so 
completely filled as in the case of drowning. The presence of water in the stomach 
is of even more significance than the presence of water in the lungs.” 

In the instant case a large quantity of water came from the mouth and nos- 
trils, which could not have happened if he had not been drowned. The water 
was muddy, and Hill’s hand was grasping a bush. In fact, all indications are that 
he was drowned, and we think the evidence is ample to justify the court in finding 
that the drowning was accidental. 

[4] In jury trials the jury is the judge of the credibility of the witnesses and 
the weight to be given to their testimony. Baldwin :v. Wingfield, 191 Ark. 129, 
85 S.W.(2d) 689. 

[5] In this case each party requested a peremptory instruction, and no other 
instruction. They therefore submitted to the judge the questions of fact, and his 
finding is as binding on this court on questions of fact as the verdict of a jury. 
Inter-Ocean Casualty Co. v. Copeland, 184 Ark. 648, 43 S.W.(2d) 65; Coral Gables 
v. Marks, 191 Ark. 467, 86 S.W.(2d) 911; Rawls v. Free, 184 Ark. 737, 43 
S.W.(2d) 540; Stone v. Bowling, 191 Ark. 671, 87 S.W.(2d) 49. 
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[6] We think there was ample evidence to sustain the court’s finding, not 
only that Hill was drowned, but that his death was caused directly, independently, 
and exclusively of other causes from bodily injuries, effected solely through 
external; violent, and purely accidental means. 

It is contended also that there was no proof that deceased came to his death 
through accidental means. Appellant received information immediately that Hill 
was drowned, and that some persons thought it was accidental. It did not require 
any additional proof, but proceeded to Atkins, settling the death claim without 
ever discussing the proof of loss or the fact that there was a double indemnity 
clause. 

It is also contended that the court erred in granting appellee judgment for 
penalty and attorney’s fee, and argues that no demand was made, but, when the 
proof of loss was made and signed by appellee, this was a demand for payment 
of the amount due under the policy, and this proof was accepted by appellant 
without objection, and payment was made as above indicated. 

We think there was substantial evidence to sustain the finding and judgment 
of the court, and the judgment is therefore affirmed. 


AMERICAN NAT. INS. CO. v. HAMILTON. No. 4—4291. 
Supreme Court of Arkansas. May 25, 1936. 
94 Southwestern Reporter (2d) 710. 
1. INSURANCE. 


Under life policy of term insurance renewable each month, providing that 
company might cancel policy at any time by written notice and return of 
unearned premiums paid, letter from insurer to insured declining to reinstate 
her and returning monthly premium and letter to insured’s attorney stating that 
insurer was refusing to renew policy constituted sufficient notice of intention to 
cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2 INSURANCE. 

Under life policy of term insurance renewable monthly by monthly premium 
payments, providing that insurer might cancel policy by giving written notice 
and refunding unearned premiums paid, insurer held entitled to refuse to renew 
policy, upon return of monthly premium, without thereby becoming liable for 
return of all premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard 
M. Mann, Judge. 

Suit by Mrs. Mary Elizabeth Hamilton against the American National 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 


BOYER v. TRAVELERS’ INS. CO. Civ. 9948. 
District Court of Appeal, First District, Division 2, California. May 22, 1936. 
57 Pacific Reporter (2d) 1328. 
1. INSURANCE. 


Group life policy providing that employee failing to file written application 
for insurance on or before completion of one month of service would be insured 
from 14th day of calendar month following date of application provided employee 
was actually at work on such day held to permit insurance to become effective 
as to any employee only if health permitted him to be actually at work on 
specified date following making of application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Evidence held insufficient to support judgment granting recovery on group 
life policy under which automobile salegman had applied for insurance on 
ground that while in hospital on date of his death automobile salesman was 
—— at work” as required by policy in order for insurance to become 
effective. 


(For other cases, see Insurance, Dec. Dig. § 665[2]:) 
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Appeal from Superior Court, City and County of San Francisco; Franklin 
A. Griffin, Judge. ' 

Action by Edna K. Boyer against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed with directions. 

= T. O'Connor and Leo R. Friedman, both of San Francisco, for 
appellant. 

. M. Mitchell Bourquin, of San Francisco (Clinton L. Markley, of San 
Francisco, of counsel), for respondent. 

SPENCE, Justice. 

This action was brought to recover the sum of $4,000 alleged to have 
become due to plaintiff from defendant under a policy of group life insurance. 
Upon a trial by. jury, plaintiff had judgment and defendant appeals. 

The main question raised upon this appeal is whether the insurance under 
the group policy had become effective upon the life of Mr. Boyer at the time 
of his death on July 14, 1933. His employer, Edmund Lowe Motors Company, 
iad previously obtained the group policy from defendant. Mr. Boyer made 
written application for insurance thereunder on July 5, 1933. He had made 
no previous application. At that time, he had been an employee for more 
than one month and less than four months. Said policy provided, “Each such 
Employee who fails to file written application for this insurance on or before 
the completion of one month of service, will be insured from the fourteenth 
day of the calendar month next following the date on which he files such appli- 
cation provided he does so on or before the completion of four months of 
service and ts actually at work on said day, or tf not actually at work, from the 
date on which he returns to work.” (Italics ours.) It may be stated that employees 
applying for insurance after the completion of four months’ service were 
required to obtain the approval of the insurance company “upon the basis of 
a medical examination.” 


After making his written application for insurance on July 5, 1933, Mr. 
Boyer continued his work as a salesman for the next few days. When he 
awoke on the morning of July 10, 1933, he was afflicted with a shortness of 
breath. A doctor was called and Mr. Boyer was rushed to a hospital where he 
was put under an oxygen tent. This tent was taken off at intervals, but was 
used most of the time until his death. While Mr. Boyer was able to sit up in 
bed and to carry on a conversation at least some of the time, he was continuously 
confined to his bed in the hospital under the doctor’s care until he died on July 
14, 1933, at 9:30 p. m. 


Appellant contends that the evidence was insufficient to sustain the implied 
finding of the jury to the effect that Mr. Boyer was “actually at work” on July 
14, 1933. In our opinion this contention must be sustained. Before referring 
to the evidence relied upon by respondent to sustain this finding, it may be 
stated that respondent concedes that it was not sufficient under the policy to 
show merely that Mr. Boyer was in the employ of the company on July 14, 1933, 
but that it was also necessary to show that he was “actually at work” on that 
date. It may be further stated that appellant concedes that if the evidence 
was sufficient to show that Mr. Boyer was “actually at work” on July 14, 1933, 
a = insurance was effective at the time of his death on the evening of 
that day. 

The evidence showed that Mr. Boyer was employed in the capacity of a 
salesman on a commission basis. The sales manager testified, “The duties were 
the selling of Lincoln automobiles.” He was an elderly man and was employed 
mainly because of his ability to make contacts with wealthy people who had 
the means to purchase high-priced automobiles. He was not required to do 
certain things which were required of the other salesmen, but he was never- 
theless on call by the sales manager “at all times in the 24 hours,” and it was 
his duty to carry out the instructions of the sales manager. He was not employed 
as an executive, nor did he have any supervisory powers or duties over others. 
He worked both independently of other salesmen and also in co-operation with 
other salesmen on prospective deals. 

In an attempt to show that Mr. Boyer was “actually at work” on July 14, 
1933, respondent introduced evidence to show that Mr. Lowe and the sales 
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managet visited Mr. Boyer on that day and discussed certain prospective deals 
with him. They were there about twenty-five or thirty minutes. A review 
of this evidence shows that the discussion involved certain deals upon which 
Mr. Boyer had been working before he was taken to the hospital and that the 
said discussion related solely to the question of whether other salesmen should 
be permitted to carry on the work or whether said deals should be permitted 
to rest upon Mr. Boyer was able to return to work upon this evidence, respond- 
ent seeks to sustain the finding under attack. 

[1, 2] We believe, however, that said evidence was wholly insufficient to 
show that Mr. Boyer was “actually at work.” Respondent lays great stress upon 
the- fact that the effectiveness of the insurance as to Mr. Boyer was not 
dependent upon Mr. Boyer’s state of health. While it is true that no physical 
examination was required and the employee was not required to make any 
representation regarding his health, it was the clear purpose of the policy 
provision to permit the insurance to become effective as to any employee only 
in the event that his health was such as to permit him to be “actually at work” 
on the specified date following the making of his application. Or, putting it 
another way, it was the clear purpose of the policy provision to prevent the insur- 
ance from becoming effective as to any employee, such as a salesman, who was 
so seriously ill as to be continuously confined to his bed in a hospital and unable 
to be “actually at work” on the date specified. The evidence upon which 
respondent relies to show that Mr. Boyer was “actually at work” is merely 
evidence of a conversation necessitated by the fact that he was not “actually 
at work” and could not be “actually at work” on the day in question. 

The parties discuss the meaning of the words “actually at work” and the 
propriety of the trial court’s instructions on this subject. No authority directly 
in point has been called to our attention and we know of none. Respondent cites 
and relies upon Equitable Life Assurance Society v. Worthman (C. C. A.) 67 
F.(2d) 721. Both the policy provisions and the facts regarding the illness were 
very different in that case. It was not there required that the employee be at 
work ‘on any particular day. The deceased there was not confined to his bed 
at all times and his work was of an advisory and supervisory character. Appel- 
lant cites Leach v. Metropolitan Life Ins. Co., 124 Kan. 584, 261 P. 603, in which 
the words “actively at work” were used in the policy, but it was there conceded 
by the parties that the deceased was not “actively at work” at the time specified. 
We do not deem it necessary, however, to define the words “actually at work” or to 
discuss the trial court’s instructions. Said words are in common usage, and their 
meaning common as applied to an automobile salesman, would seem quite clear and 
unambiguous. But granting that the rule of liberal construction could be applied, we 
would be required to stretch that rule beyond all reason in order to hold that the evi- 
dence here was sufficient to show that Mr. Boyer was “actually at work” on July 14, 
1933, when it showed that he performed none of his customary duties as a salesman 
on that day, but merely discussed his inability to perform his duties and the advisibil- 
ity of permitting others to carry on until such time as he might be able to perform 
such duties. 

The judgment is reversed with directions to the trial court to enter judgment 
in favor of the defendant. 

We concur: Nourse, P. J.; Sturtevant, J. 


PRUDENTIAL INS. CO. OF AMERICA v. CLINE. No. 13578. 
Supreme Court of Colorado. Jan. 27, 1936. 
Rehearing Denied March 30, 1936. 
57 Pacific Reporter (2d) 1205. 
1. INSURANCE. 
General and natural presumption is against suicide, in action on life policy 
defended on ground that insured committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE. 
In action on life policy, burden rested on insurer to prove defense that 
insured committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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3. INSURANCE. : a am. : 
Whether insured committed suicide by drinking deadly poison held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Bouck, J., dissenting. 
En Banc. 
Error to District Court, City and County of Denver; Henley A. Calvert, 

Judge. 

Action by Ernest H. Bjorkman against the Prudential Insurance Company 
of America, Judgment for plaintiff, and defendant brings error.. During the 
pendency of the proceedings in error, plaintiff Bjorkman died, and Foster Cline, 


as executor of the estate of Ernest H. Bjorkman, deceased, was substituted in 
his stead. 


Affirmed. 
Benedict & Phelps, of Denver, for plaintiff in error. 
Foster Cline, of Denver, pro se. 


PROGRESSIVE LIFE INS. CO. v. HAYGOOD. No. 25135. 
Court of Appeals of Georgia, Division No. 2. April 13, 1936. 
185 Southeastern Reporter 534. 
1. INSURANCE. 


In action on life policy, evidence held sufficient to establish that person, 
whose death was proved, was insured named in policy, in absence of evidence 
to dispute such identity (Code 1933, § 38-304). 

(For other cases, see Insurance, Dec. Dig. § 665{1].) 

2. INSURANCE. 

In action on life policy, evidence held sufficient to establish payment of 
premiums on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3: INSURANCE. 

Life policy requirement of proof of insured’s death within stipulated time 
thereafter is sufficiently complied with by proof made within reasonable time 
after beneficiary’s discovery of insured’s death, or within stipulated time after 
cause preventing prior compliance is removed, where death of insured is not 
known to beneficiary without fault of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE. 

Sufficiency of excuse offered for beneficiary’s failure to furnish proof of 
insured’s death within time thereafter stipulated by life policy, and whether 
beneficiary exercised required diligence in furnishing proof after removal of 
cause preventing prior compliance, are generally for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5, INSURANCE. 

Evidence held to establish sufficient compliance by beneficiary of life policy 
with provision of policy requiring proofs of death to ‘be furnished within desig- 
nated time by giving of notice within reasonable time after discovery of death 
of insured, notwithstandnig that time designated in policy had expired. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE. 

Refusal of life insurer to furnish blanks upon which to make proofs of 
death as required in policy held to waive right of insurer to insist upon use of 
such blanks. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

7. INSURANCE. 

Beneficiary’s recovery on life policy providing that policy would be paid 
upon surrender thereof and all receipt books held not precluded by failure to 
show surrender of any receipt books, where insurer did not deny claim that 
no receipt books were in control of beneficiary; reference to “all receipt books” 


in policy meaning only such books as were in ‘custody or control of beneficiary 
or legal representative of insured. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 
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Error from Superior Court, Clarke County; Blanton Fortson, Judge. 

Action by Edwin Haygood against the Progressive Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

firmed. 

Ellis & Bell and Edward R. Vajda, all of Atlanta, and Joseph E.. Webb, 
of Athens, for plaintiff in error. 

Tolans & Middlebrooks and Preston M. Almand, all of Athens, for defend- 
ant in error. 


VAN DEVENTER v. NORTH AMERICAN UNION LIFE ASSUR. 
SOC. Gen. No. 37801. 
Appellate Court of Illinois. Third Division. First District. Feb. 19, 1936. 
Rehearing Denied March 5, 1936. 
1 Northeastern Reporter (2d) 861. 
1. INSURANCE. 

. Under statute authorizing fraternal benefit societies to provide for payment 
of benefits in case of disability and death or either resulting from disease or 
accident or old age of its members, provision in benefit certificate issued by local 
lodge for payment of old age benefits he/d not invalid as ultra vires (Laws 1895, 
p. 178; Smith-Hurd Ann. St. c. 32, § 157-8). 

(For other cases, see Insurance, Dec. Dig. § 696). 

2. INSURANCE. 

Fraternal benefit society held authorized to amend its by-laws and to increase 
its dues, and hence member could not recover assessments levied against him in 
excess of amount originally agreed to be paid (Laws 1893, p. 130; Laws 1895, 
p. 178; Smith-Hurd Ann. St. c. 32, § 157-8). 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from Municipal Court of Chicago; Robert J. Dunne, Judge. 

Suit by William E. Van Deventer against the North American Union Life 
Assurance Society. From a judgment, for plaintiff, defendant appeals 

Reversed and remanded, with direction. 

Maloney & Wooster, of Chicago, for appellant. 

Kern, Stiefel & Stiefel, of Chicago (Jacob J. Kern and Charles W. Stiefel, Ir., 
both of Chicago, of counsel), for appellee. 


WALSH v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 38585. 
Appellate Court of Illinois. Third Division. First District. April 22, 1936. 
1 Northeastern Peporter (2d) 887. 
1. INSURANCE. 


_ Where application is not attached to life policy, and there is no express provi- 
sion that statements contained in application are warranties of health of insured, 
question is whether answers made by applicant were knowingly false. 

(For other cases, see Insurance, Dec. Dig. § 266.) 

2. INSURANCE. 

Life policy issued to insured who stated in application, which was not expressly 
made a warranty, that she had never had cancer held to cover insured’s death 
caused by cancer, where it was several weeks after policy was issued before physi- 
cians discovered insured’s cancer, and medical testimony as to time necessary 
for development of cancer conflicted. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


Appeal from Municipal Court of Chicago; J. H. McGarry, Judge. 

Action » Hazel Walsh, administratrix of the estate of Mary White, deceased, 
against the Prudential Insurance Company of America. From an adverse judg- 
ment, the defendant appeals. 

Affirmed. 

Hoyne, O’Connor & Rubinkam and William S. Allen, all of Chicago, for 
appellant. 

Albert Brilliant, of Chicago, for appellee. 


fi 
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DALE et al. v. HANCOCK COUNTY MUT. LIFE ASS'N et al. No. 23476. 
Supreme Court of Illinois. April 24, 1936. 
2 Northeastern Reporter (2d) 6. 
1. INSURANCE. 

Statute providing that no decree for an accounting or restraining prosecution 
of business of domestic insurance corporation should be granted except on applica- 
tion of director of trade and commerce held not to preclude individual members 
of fraternal benefit society from bringing suit to enjoin society from carrying 
out terms of constitution and by-laws irregularly adopted (Smith-Hurd Ann. St. 
€.. 73, § 502a). 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 

2. INSURANCE. 

Articles of association of incorporated mutual benefit society may be changed 
only in accordance with statute and methods previously assented to by members, 
and individual members may by injunction prevent consummation of unlawful 
acts contrary to articles of association and laws of order. 

(For other cases, see Insurance, Dec. Dig. §§ 692, 694[3].) 

3. INSURANCE, 

Where constitution of benefit society authorized its amendment only by 
two-thirds vote of all members of governing body, party having contract with 
society for changing society to legal reserve company held not entitled to enforce 
it, where more than one-third of delegates to meeting of governing body which 
authorized making of contract and which was attended by such party were 
irregularly selected, since such contract could not be made by society without 
lawful change in by-laws. 

(For other cases, see Insurance, Dec. Dig. § 696.) 


Appeal from Appellate Court, Third District, on appeal from Circuit Court, 
Hancock County; Loren E. Murphy, Judge. 

Suit by Anna B. Dale and others against the Hancock County Mutual Life 
Association, Laurence Lord Taylor, and others. From a judgment of the Appellate 


Court (282 Ill. App. 70) affirming a decree for plaintiffs, defendant Taylor appeals. 
Affirmed. 


Rollo Six, of Barry, for appellant. 


Edward S. Martin, of Carthage (William H. Hartzell, of Carthage, of counsel), 
for appellees. 


TATRO et al. vv. MODERN WOODMEN OF AMERICA. Gen. No. 8967. 
Appellate Court of Illinois, Second District. Jan. 17, 1936. 
Rehearing Denied April 6, 1936. 

2 Northeastern Reporter (2d) 107. 

1. INSURANCE. 

Fraternal beneficiary society’s receipt of suspended member’s dues in 
ignorance of his illness does not constitute a waiver of requirement of good 
health at time of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

2. INSURANCE. 

Warrant, at time of reinstatement of suspended member of fraternal bene- 
ficiary society, that member is in good health, when in fact he is not, will vitiate 
reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

3. INSURANCE. 

Concealment of illness of member of fraternal beneficiary society by a 
beneficiary when seeking to have member reinstated amounts to fraud and 
vitiates the reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

4. INSURANCE. 

Insurance contracts are essentially of good faith, and fact that member of 
fraternal beneficiary society might have been reinstated upon payment of delin- 
quent assessments upon previous occasion should not give rise to right to work 
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fraud upon insurer upon subsequent. attempted reinstatement at time when 
insured is not in good health. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


5. INSURANCE. 

Burden of proving waiver, by fraternal beneficiary society, of requirement 
that suspended member be in good health at time of reinstatement, is upon 
one seeking to avail himself thereof. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

6. INSURANCE. 

Fraternal beneficiary society held not liable on benefit certificate of life 
insurance which provided that payment of assessments for suspended member 
shall be warranty that member is in good health at time of such payment, where 
beneficiary paid assessment of suspended member on day when member was 
in critical condition from heat exhaustion which caused his death. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

Appeal from Circuit Court, Kankakee County; Claude N. Saum, Judge. 

Suit by Lydia Tatro and another against the Modern Woodmen of America, 
a fraternal beneficiary society, incorporated. From a judgment for plaintiff, 
defendant appeals. 

Reversed. 

Eva L. Minor, of Kankakee, and George H. Perrin and George F. McDonald, 
both of Rock Island, for appellant. 

Miller & Shapiro and Vernon G. Butz, all of Kankakee, for appellee, 


DAVIS v. METROPOLITAN LIFE INS. CO. Ag. No. 6 
Appellate Court of Illinois. Fourth District. May 8, 1936. 
2 Northeastern Reporter 141. 
1. INSURANCE. 


Beneficiary under life policy reserving right to insured to change beneficiary 
had only expectancy subject to be revoked by insured at will. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. | a 

Under life policy giving owner certain options in case of default in premium 
payments and reserving right to insured to change beneficiary, beneficiary held not 
authorized to exercise option in lifetime of insured, since “owner” meant insured 
and not beneficiary who had only an expectancy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


Appeal from City Court of Granite City; William F. Borders, Judge. 

Action by Bethel Davis against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Kramer, Campbell, Costello & Wiechert and John C. Roberts, all of East 
St. Louis, for appellant. 

Dale G. Hyle, of Granite City, for appellee. 


LA BARRE v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 38335. 
Appellate Court of Illinois. Second Division. First District. April 7, 1936. 
Rehearing Denied April 23, 1936. 

2 Northeastern Reporter (2d) 354. 


INSURANCE. 

Life insurer held not liable on preliminary receipt conditioning existence of 
insurance from date of application on insurer’s acceptance of application and 
applicant’s sound health, where application was rejected before applicant’s death 
and applicant was not in sound health, though premium, tendered by defendant, 
had not been returned to insured or his representative. 

(For other cases, see Insurance, Dec. Dig. §§ 130[2], 136[4].) 

Appeal from Municipal Court of Chicago; Eugene L. McGarry, Judge. 

Action on preliminary receipt by Blanche La Barre against the Prudential 
Insurance Company of America. From a judgment for plaintiff, defendant appeals. 
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Reversed and rendered. 

Hoyne, O’Connor & Rubinkam and Nathaniel Rubinkam, all of Chicago (Wil- 
liam S. Allen, of Chicago, of counsel), for appellant. 

Robert Berg and John E. Devereux, both of Chicago, for appellee. 


KENTUCKY HOME LIFE INS. - v. JOHNSON. 
Court of Appeals of Kentucky. is 24, 1936. 
93 Suothwestern Reporter (2d) 
1. INSURANCE. 


At instant of insured’s death, entire proceeds of life policy vested in wife 
who was made sole: beneficiary (Ky. St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. 

Right of wife who was made sole beneficiary of life policy to proceed to 
collection of policy inured at instant of insured’s death (Ky. St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 
3. INSURANCE. 


On insured’s death, wife who was sole beneficiary of life policy had right to 
maintain action on policy in county in which policy was made and was to be 
performed and in which insurer had agent (Civ. Code Prac. §§ 71, 72; Ky. 
St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 


Reinsurance agreement, by which reinsuring company agreed to pay accrued 
death claims on existing policies of insolvent insurance company subject to all 
defenses available to insolvent company, did not deprive beneficiary of life 
policy issued by insolvent company. of any rights which existed prior to, or at 
time of making reinsurance agreement. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

5. INSURANCE. 


Life policy which provided that it was not to be in force until initial premium 
was paid, and policy was personally received by insured, was made in county 
in which insurer's general agent collected premium and delivered policy, as 
respects right of beneficiary to maintain suit on policy in such county (Civ. 
Code Prac. §§ 71, 72). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

6: INSURANCE. 


Wife who was sole beneficiary of life policy issued by insolvent insurance 
company could maintain action thereon, in county in which policy was made, 
against reinsuring company which entered into reinsurance agreement with 
insolvent company after insured’s death to pay accrued death claims on insolvent 
company’s existing policies, where reinsuring company had agent in county in 
which policy was made (Civ. Code Prac. §§ 71, 72;-Ky. St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

7. INSURANCE. 

Evidence held to support finding that insured paid quarterly annual premium 
to insurer through its general agent, making policy effective on date of insured’s 
death and permitting recovery thereon. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

%. INSURANCE. 
_ Ordinarily, general agent of insurance company stands in stead of company 
in conducting its business. 


(For other cases, see Insurance, Dec. Dig. § 88.) 
9. INSURANCE. 


Acceptance by insurer’s general agent of quarter-annual premium before 
expiration of grace period bound insurer on life policy providing change from 
annual to quarterly payment of premium must be made on “anniversary date 
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of policy on written notice thereof received,” notwithstanding that insured did 
not send written notice directly to insurer’s home office. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, McCracken County. 

Action by Louisa Johnson against the Kentucky Home Life Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

L. H. Hilton, of Louisville, and Eaton & Boyd, of Paducah, for appellant. 

Ben S. Adams, of Paducah, for appellee. 


YUTZ v. COMMONWEALTH LIFE INS. CO. 
Court of Appeals of Kentucky. March 3, 1936. 
Rehearing Denied June 9, 1936. 
94 Southwestern Reporter (2d) 326. 
1. INSURANCE. 
Acceptance of notes for life policy premium without contemplating release 
or discharge constituted payment of premium. 
(For other cases, see Insurance, Dec. Dig. § 186[5].) 


2. INSURANCE, 

Insurance company which by habit of business or custom receives overdue 
payments of premium notes without objection, or by its conduct induces insured 
to believe that strict compliance with policy stipulation exacting punctual payment 
of premium notes will not be insisted on, is estopped from enforcing such provi- 
sion, and waives right to cancel policy for nonpayment of such notes. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

3. INSURANCE. 

Insurer’s cancellation of life policy for nonpayment of installment. premium 
note when due relieved insured of duty of tendering subsequent payment ofthat 
particular note and subsequent tender of other installment notes as they became 
due. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

4. INSURANCE. 

Insured is entitled to dividend earned at date of cancellation of life policy 
for default in premium payment. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

5. INSURANCE. 

Insurer could not cancel life policy for nonpayment of installment note uncon- 
ditionally accepted in payment of premium and send insured draft for cash 
surrender value of policy and thereby defeat insured’s statutory right to extended 
insurance to extent of cash surrender value and any unpaid dividends, where 
insured was ignorant of existence of dividend and such statutory rights, not- 
withstanding that insured cashed draft (Ky. St. 1922, § 659). 

(For other cases, see Insurance, Dec. Dig. § 367{[2].) 

6. INSURANCE. 

_ Life policy must be read as if statutes governing life policies in force when 
policy was issued were written in policy, and where there is conflict between 
provisions of policy and statute, statute prevails. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Mary M. Yutz against the Commonwealth Life Insurance Com- 
pany. From a judgment of dismissal, the plaintiff appeals. 

Reversed. 

Shackelford Miller, Jr., Louis Brownstein, and Hugo Taustine, all of Louis- 
ville, for appellant. 

Batson & Cary, of Louisville, for appellee. 
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POULLET v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 16288. 
Court of Appeal of Louisiana. Orleans. May 4, 1936. 
167 Southern Reporter 870. 
1. INSURANCE. 

Where insurer effected compromise with beneficiary by advising beneficiary 
of insurer’s absolute right to defend suit on ground of insured’s ill health when 
life policy was issued knowing that certiorari had been granted to Supremt Court 
from Court of Appeal’s decision that such defense could be relied upon, such 
compromise agreement would be annulled, since beneficiary was not made familiar 
with litigation and was not acting under advice of attorneys, notwithstanding 
Supreme Court had not yet decided that such defense was not available. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Mrs. Esther Poullet, widow of Joseph T. Le Blanc, Jr., against the 
Life & Casualty Insurance Company of Tennessee. From a judgment for plain- 
tiff, defendant appeals. 

Amended and, as amended, affirmed. ; 

Cabral, Lenfant & Villere, of New Orleans, for appellant. 

Puneky & Barrios, of New Orleans, for appellee. 


GEDDES & MOSS UNDERTAKING & EMBALMING CO., Limited v. 
FIRST NAT. LIFE INS. CO. No. 16282. 
Court of Appeal of Louisiana. Orleans. May 4, 1936. 
167 Southern Reporter 881. 
1. INSURANCE. 

As respects liability on life policy which excepted from coverage death result- 
ing from violation of law, ordinarily, where two .automobiles collide, one of 
which is operated by sober man and other by drunken man, court will impute 
fault to drunken driver. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Insured’s violation of law in driving automobile while intoxicated was not 
required to be sole cause of his death to preclude recovery under industrial life 
policy which excepted from coverage death resulting from violation of law, it 
heing sufficient if insured’s misconduct was causative factor (Act No. 21 of 1932, 
§ 3, rule 2 (a). 

(For other cases, see Insurance, Dec. Dig. § 443.) 

3. INSURANCE. 

Insurer Ae/d not liable on industrial life policy which excepted from coverage 
death resulting from violation of law, where insured sustained injuries in driving 
automobile while intoxicated, which misconduct was at least a causative factor of 
injury resulting in death (Act No. 21 of 1932, § 3, rule 2 (a). 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Geddes & Moss Undertaking & Embalming Company, Limited, against 
the First National Life Insurance Company. From a judgment for plaintiff. 
defendant appeals. 

Reversed, and judgment ordered for defendant. 

Normann & McMahon & Harold M. Rouchell, of New Orleans, for appellant 

John T. Charbonnet, of New Orleans, for appellee. 


METROPOLITAN LIFE INS. CO. v. MUNDY. No. 1590. 
Court of Appeal of Louisiana. First Circuit. May 8, 1936. 
167 Southern Reporter 894. 
1, INSURANCE. 
Insurer held not entitled to recover amount of life policies paid to void 
succession after second payment to valid succession, where payment to 
void succession was made without investigation and. after knowledge that there 
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were two successions and two sets of claimants -to: proceeds: of policies (Civ. 
Code, art. 2301 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 601.) 
3. INSURANCE. 

Insurer held not entitled to recover amount of life policies paid to yoid 
succes@ion of insured on ground of fraud where payment was made because of 
insurer's carelessness after knowledge that there were two successions and two 
sets of claimants to policies. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Twenty-second Judicial District Court, Parish of St. Tammany; 
C. Ellis Ott, Judge. 

Action by the Metropolitan Life Insurance Company against Charles J. 
Mundy. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Ellis & Ellis, of Covington, and Spencer, Gidiere, Phelps & Dunbar and 
Wood Brown, all of New Orleans, for appellant. , 

Charles J. Mundy, in pro. per., and Edward M. Estalote, both of New 
Orleans, for appellee. 





DAVIS v. METROPOLITAN LIFE INS. CO. No. 16323. 
Court of Appeal of Louisiana. Orleans. June 1, 1936. 
168 Southern Reporter’ 370. 
3. INSURANCE. 


Group policy contemplating disability benefits in lieu of life insurance held 
life policy with option ot obtain face value thereof in monthly installments 
during permanent total disability prior to age of sixty. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

In action on group policy, schedule therein dield merely to set forth monthly 
premiums paid by employer, including certain premium for employees under age 
of sixty, and petition, together with stipulation and exhibits, failed to disclose 
that employee paid premium for disability benefits after reaching sixty and 
hence insurer was not estopped to deny liability for disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Todee. 

Suit by George Davis against the Metropolitan Life Insurance Company. 
From a judgment sustaining an exception of no right or cause of action and 
dismissing the suit, plaintiff appeals. 

Affirmed. 

Lewis R. Graham and Harry Cabral, both of New Orleans, for a 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, 
ior appellee. 

McCates, Judge. 

This is an appeal from a judgment sustaining an exception of no right 
or cause of action to plaintiff’s petition. The proceedings had in the trial 
court are as follows: 

On June 24, 1935, plaintiff filed his petition against the Metropolitan Life 
Insurance Company, the defendant, for recovery of the sum of $112.80 with 
double indemnity, attorneys’ fees, and interest, which substantially sets forth 
that on September 17, 1932, and for many years previous, he had been continually 
employed by the Southern Pacific Company as a freight handler in the city 
of New Orleans; that on or before that date he was insured by and under a 
yolicy of group insurance which had been issued by the defendant to the South- 
ern Pacific Company and which policy insured the amployees of the Southern 
Pacific Company, including himself, against total permanent disability incurred 
while in the employ of the said Southern Pacific Company. The petition further 
alleges that the defendant agreed to pay him the sum of $37.60 per month for 
each month he might be totally and permanently disabled from performance 
of the duties of his employment, and that a certificate was issued to him by the 
defendant, evidencing his participation in, and coverage by, the group insur- 
ance policy issued by the defendant. It is further averred that on or about 
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September 17, 1932, while plaintiff was in the employ of the Southern Pacific 
Company, he became totally disabled from performing any duties of his employ- 
ment and that he has been continuously disabled from doing any work up to 
the present time; that all premiums which had been due by him under the 
volicy of insurance issued by the defendant have been paid and that the South- 
ern Pacific Company had. regularly deducted monthly premiums from his 
wages. He further alleges that the disability benefits due him for the months 
of March, April, and May, 1935, have not been paid and that the defendant 
refuses to pay such disability benefits upon the ground that, according to 
defendant’s policy records, he, the plaintiff, was over sixty years of age in 
Septeniber, 1932, and that under the provisions of the policy no disability bene- 
fits are due to him. Plaintiff further states that, irrespective of whether or not 
he had attained the age of sixty in September, 1932, and irrespective of the pro- 
vision of the policy as to the cessation of benefits if the insured is sixty years 
of age, the defendant accepted from him and retained premiums on said policy 
for many years after the time that the defendant claimed he (the plaintiff) had 
attained the age of sixty and that, therefore, the defendant has waived the pro- 
visions and conditions of its policy and is now estopped to deny Kability for 
plaintiff’s permanent total disability. The petition concludes with a prayer for 
judgment. 

The defendant appeared and filed exceptions of vagueness and of no right or 
cause of action. The exception of vagueness was maintained and the plaintiff was 
ordered to amend his petition, The court deferred judgment upon the exception 
of no right or cause of action. 

In accordance with the order of the court, plaintiff filed a supplemental and 
amended petition in which he alleged that he believed he had not attained the 
age of sixty years on September 17, 1932, as all records of his birth were 
destroyed, or mislaid, and that, therefore, under the terms of the policy, he is 
entitled to the disability benefits claimed. He further averred, in the alternative, 
that in case it should be held that he was more than sixty years of age on the 
date of his disability, the defendant is now estopped from setting up that defense 
because of the fact that for many years it had accepted and collected premiums 
from. him on the policy of insurance for which it agreed to pay disability benefits. 

After the filing of the supplemental petition, the defendant filed a motion 
tor the plaintiff to elect whether he would proceed upon the theory that he 
was below the age of sixty when the alleged disability occurred, or whether 
he was over the age of sixty at that time. 

The trial court overruled the motion to elect and, on August 30, 1935, plain- 
tiff and the defendant filed a stipulation of facts, wherein it was agreed that 
the facts set forth in the stipulation should be considered as part of the plead- 
ings in the case for the purpose of trying any exception to be disposed of by the 
court. Attached to and made a part of the stipulation of facts were certificates 
of coverage issued by the defendant to the plaintiff and also the primary master 
policy of group insurance between the defendant and the Southern Pacific Com- 
pany, 

The trial court, thereupon, considering the allegations of the petition as 
enlarged by the stipulation of facts and exhibits thereto attached, maintained 
the exception of no right or cause of action and dismissed the plaintiff’s suit. 
Hence this appeal. 

At the outset, in order to portray the cause of action herein sued on, it is 
uecessary for us to briefly summarize the pleadings as amplified by the stipu- 
lation of facts and the insurance policy itself. 


On December 31, 1923, the Southern Pacific Company and the defendant 
insurance company entered into a contract for group insurance upon the lives 
of the employees of the Southern Pacific Company, under the terms and stipu- 
lations provided for in Group Policy No. 2000-G issued by the defendant. Under 
the terms of the group policy, the employees of the Southern Pacific Company 
had the right to apply for life insurance coverage. The plaintiff applied for 
such coverage, stating in the application that he was born in the year 1868, so 
that at the time he was insured in 1923, under the group policy, he was fifty-five 
years of age. This group policy was continued in force and effect until July 
27, 1932, at which time the Southern Pacific Company and the defendant entered 
into a renewal contract of group insurance, under the same numbered policy— 
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2000-G—wherein it is stated that the new policy is issued in lieu of the former 
policy bearing the date December 31, 1923. The new policy was retroactive 
in effect as a January 1, 1932. ; 

The first theory of the defendant on the sonates of no right or cause 
of action is that it is alleged in the petition that plaintiff's disability began on 
September 17, 1932, and that the contract of insurance executed July 27, 1932, 
provided that the obligation to pay the disability benefits should not come into 
existence unless the employee had been continuously insured under the policy 
for a period of one year. It is unnecessary to consider this contention as the 
case may be finally disposed of on other grounds. 

The second theory of the exception of no right or cause of action is that the 
plaintiff, during the year 1932 when he became disabled, was over sixty years 
of age, and that under the specific provisions of the policy of insurance, disability 
benefits are not payable to employees who have attained the age of sixty. 

Before disposing of this contention, it will be observed that the plaintiff, by 
supplemental petition, avers that he believes that he was under sixty years of 
age at the time he became disabled and alternatively pleads that, if he was over 
sixty years of age, the defendant is estopped to invoke the condition relied upon 
as a defense to this action. 

{1, 2] Plaintiff's counsel reminds us that alternative pleadings have been 
recognized in Louisiana and that the Supreme Court has held that inconsistent 
demands may be prosecuted if pleaded in the alternative. He places reliance 
in the cases of Dilzell, etc., Co. v. Lehmann, 120 La. 273, 45 So. 138, and Jones 
v. Continental Casualty Co. (La. App.) 157 So. 562. It suffices to say that these 
cases are inapposite to the case at bar. Here, the plaintiff comes into court and 
alleges that the defendant owes him disability benefits upon an insurance policy. 
He further says that he recognizes that, by a provision contained in the policy, 
no disability benefits are recoverable if he is sixty years of age or over. He then 
says that, at the time he made application for the policy of insurance in 1923, he 
was fifty-five years old, which made him, according to his declaration in the 
application, at the time of the claimed disability, sixty-four years of age. He 
further says in effect, “If the court finds I am over sixty years old, the defendant 
is estopped from making this plea because it has accepted premiums from me 
and has waived the provisions of its policy, but before I have the court pass on 
the question of the defendant’s estoppel by waiver, I want the court to determine 
whether or not I am sixty years of age because I believe that I am less than 
sixty years of age for the reason that my birth certificate has been lost or mis- 
laid.” A party prosecuting a claim must set forth a cause of action and prove 
it with legal certainty. No one is in a better position than the plantiff to allege 
and prove his age. The only evidence which the defendant has in its possession 
is the plaintiff's declaration of birth in the year 1868. However, the plaintiff 
does not wish to be bound by his declaration, but desires the court to ascertain 
how old he is, because he says he does not know his age, and because he believes 
himself to be less than sixty. This is not alternative pleading as sanctioned by 
the jurisprudence, but is rather a repugnancy of allegation which will not be 
countenanced by the courts. 

We find that the petition, taken as a whole together with the exhibits made 
part thereof, discloses that the plaintiff, at the time of the claimed disability, was 
over sixty years of age. 

[3] Considering now the merits of the exception of no right or cause of 
action, we find in the general provisions of the master group policy contract 
hetween defendant and the Southern Pacific Company in section 1 (b) thereof, 
the following: 

“Total and Permanent Disability Benefit—Upon receipt by the Company of 
due notice and proof—both in writing—that any Employee while insured here- 
under and prior to his sixtieth birthday has become totally and permanently dis- 
abled as a result of bodily injury or disease, so as to be prevented thereby from 
engaging in any business or occupation and performing any work for compensation 
or profit for the remainder of his life, and that such disability has already 
continued uninterruptedly for a period of at least three months, and provided: 

“(A) The disability for which claim is made commenced after the Employee 
had been continuously insured hereunder for a period of one year, and 
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“(B) Written notice of such disability was received by the company not 
more.than one year after premium payment on account of the Employee had been 
discontinued, 

“the Company shall: 

“1, Discontinue all the insurance hereunder on the Employee, and 

“2. Three months after receipt of such proof of such disability commence to 
pay to the Employee, in liew of the payment of the life insurance at his death, 
monthly installments determined as to number and amount by the amount of such 
Life Insurance in force at the date of commencement of such disability, in accord- 
ance with the table below. If such disability is due to or accompanied by mental 
incapacity, such installments may, at the option of the Company, be paid to the 
Beneficiary of record of the employee.” (Itali¢s ours.) 


It will be seen from the foregoing that in order for an employee to obtain 
the disability benefits he must be below the age of sixty years at the time of 
the disability. It will be further observed that the disability payments are made 
“in lieu of the payment of the life insurance at his death,” and hence the policy 
may not be construed to be one of disability insurance, but as one of life. insurance 
coupled with an additional option in favor of the employee in the event of disability 
prior to sixty years of age to obtain the face value of the certificate of life 
insurance in monthly installments during disability, 

[4] Counsel for the plaintiff, however, urges that under section 16 of the 
policy a separate premium is charged to and paid by employees amounting to 3 
cents per month per $1,000 of insurance for total and permanent disability benefits 
and that this premium of 3 cents per $1,000 was paid by the plaintiff as a part 
of his premium after he had attained the age of sixty, and for this reason defendant 
should ‘be held to have waived the condition of its policy limiting recovery for 
disability benefits to employees under the age of sixty. In our opinion counsel 
has misconstrued the provisions of section 16 of the policy. 

That section provides: 


“Initial Schedule of Monthly Premiums per $1,000 of insurance (of which the 
Employee may not pay more than sixty cents per month per $1,000), including 
premium charge of three (3) cents per month per $1,000 of insurance, for all 
ages below age 60, for Total and Permanent Disability Benefits.” 

Under the foregoing statement is contained a schedule of monthly premiums 
to he paid by the Southern Pacific Company to the defendant. Under this schedule, 
the monthly premium paid by the Southern Pacific Company for a man of plain- 
tiff's age (sixty-four years) is $3.47 per month. In fact, the schedule shows that 
for all employees over the age of thirty-six the employer pays to the insurance 
company more than 60 cents per month per $1,000 of insurance. 

Eliminating from section 16 the words in parentheses, the section reads: 


“Initial Schedule of Monthly Premiums per $1,000 of insurance including 
premium charge of three (3) cents per month per $1,000 of insurance, for all 
ages below age 60, for Total and Permanent Disability Benefits.” 

In other words, the schedule merely sets forth the monthly premiums paid 
by the employer, which includes a premium of 3 cents per month per $1,000 of 
insurance for all employees under the age of sixty. After an employee becomes 
sixty, there is no charge of 3 cents per month contained in the schedule for total 
and permanent disability benefits. The clause in parentheses reads, “(of which 
the Employee may not pay more than sixty cents per month per $1,000). and 
was placed in the policy for the benefit of the employee and is a contractual 
limitation on the part of the employer of the amount the employer is allowed 
to deduct per month from the salary of the employee for the payment of premiums. 

We cannot conceive that this limitation has any bearing whatsoever upon 
the case at bar. At the time the policy was originally issued in 1923 the plaintiff 
was fifty-five years of age. His employer, during that year, was compelled to 
pay a monthly premium of $1.71 in order to cover him under the policy. The 
employer in turn charged the plaintiff 60 cents per month which was paid by 
plaintiff for the life insurance. Of the amount of $1.71 per month payable at 
the age of fifty-five, 3 cents per month was set aside by the defendant insurance 
company to pay the plaintiff monthly disability benefits in the event he should 
become disabled. However, after the plaintiff attained the age of sixty, the 
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total monthly premium charged was for the maintenance of the. insurance upon 
his life. 

Taking the petition as a whole together with the stipulation of facts and 
exhibits thereto attached, there is nothing which discloses that the plaintiff paid 
3 cents per month per $1,000 of insurance for disability benefits after he attained 
the age of sixty ar that the defendant life insurance company accepted from 
plaintiff's employer, the Southern Pacific Company, any amount for such benefits. 
On the contrary, it appears to us that the policy in question is purely a life insur- 
ance policy coupled with a simple option which might be exercised by an employee 
who. becomes disabled before he is sixty years of age entitling him, in such case, 
to obtain the proceeds of his life insurance policy in monthly installments in lieu 
of payment to his beneficiary at the time of his death. 

While the question presented is novel to the courts of this state, the point 
has been passed upon by courts of last resort in a number of our sister states, 
and those courts have reached the result which we resolve here. See Owens x. 
Metropolitan Life Insurance Co., 178 S. C. 105, 182 S. E. 322; McLain v. American 
Glanzstoff Corp., 166 Tenn. 1, 57 S.W.(2d) 554: Metropolitan Life Insurance 
Co; v. Minton, 188 Ark. 456, 66 S.W.(2d) 627; Rogers v. Metropolitan Life 
Insurance Company, 265 Mich. 202, 251 N. W. 312; Pool v. Protective Life Insur- 
ance Co., 26 Ala. App. 161, 155 So. 634; Id., 229 Ala. 2, 155 So. 633; Hollis v. 
Travelers’ Insurance Company, 49 Ga. App. 274, 175 S. E. 33; Ellis v. Sun Life 
Assurance Company, 188 Ark. 1167, 67 S.W.(2d) 740; Barnes v. A&tna Life Insur- 
ance Co. (Tex. Civ. App.) 7 S. W. 946; and Cato v. AEtna Life Insurance Co., 164 
Ga. 392, 138 S. E. 787. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 


WAGNER v. SECURITY MUT. LIFE INS. CO. No. 30781. 
Supreme Court of Minnesota. May 8, 1936. 
267 Northwestern Reporter 216. 


INSURANCE. | 
Insurer having accepted through its general agent overdue premium with 


knowledge that insured was ill, and having retained such premium until after 
insured’s death, waived lapse of life policy, notwithstanding receipt given by 
agent was conditional. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 

Syllabus by the Court. 

The evidence sustains the verdict that defendant, having accepted overdue 
premium with knowledge that assured was ill, and having retained such premium 
payment until after assured’s death, waived the lapse of a policy of life insurance, 
though the receipt given was conditional. 

Appeal from District Court, St. Louis County; H. J. Grannis, Judge. 

Action by Elizabeth Wagner against the Security Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Baldwin, Holmes, Mayall & Reavill, of Duluth, for appellant. 

M. J. McKeon and John Swinland, both of Duluth, for respondent. 


BUTLER v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 18513. 
Kansas City Court of Appeals. Missouri. Feb. 17, 1936. 
Rehearing Denied April 6, 1936. 
93 Southwestern Reporter (2d) 1019. 

1, INSURANCE . . 

Insurer’s failure to ask additional proof respecting disability after receiving 
letter giving notice of disability and demanding benefits under group policy held 
to waive requirement of further proof. 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 
2. INSURANCE. 


Third party making application and paying consideration expressed in master 
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group policy secures vested interest when application and premium payments are 
accepted by parties in accordance with terms of master contract. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Where group policy imposes burdens on insured employee and provides that 
part of premiums shall be paid by employee, employee is entitled to notice of 
cancellation, and, in absence of such notice, may recover under original master 
policy and certificate issued thereunder. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

4. INSURANCE. 

_ Evidence held to present fact question for jury whether notice of cancellation 
of original group insurance policy containing disability clause had been given to 
insured employee, as respects right to recover for permanent total disability there- 
under, or under new policy containing no disability clause. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. INSURANCE. 

Right to recover penalty for vexatious delay must be determined by insurer’s 
conduct prior to commencement of suit, and insurer’s conduct in defense of action 
cannot be considered (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE. 

Insurer’s refusal to pay benefits under policy is not “vexatious” within statute 
authorizing penalty, where based on grounds presenting open question respecting 
insurer’s liability (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

Insured employee’s consent held not prerequisite to cancellation of group 
policy issued to employer covering employees if insured employee was given notice 
and opportunity to take henefits under clause relating to termination and conversion 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 228). 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Ida Mae Butler against the Equitable Life Assurance Society of the 
United States. Plaintiff having died during the pendency of the suit, it was 
revived in the name of Walter Butler, administrator. Judgment for plaintiff, and 
defendant appeals. 

Affirmed conditionally. wi Vie 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, for appel- 
lant. 

Borders, Borders & Warrick, of Kansas City, for respondent. 


CORCORAN v. METROPOLITAN LIFE INS. CO. No. 23419. 
St. Louis Court of Appeals. Missouri. May 5, 1936. 
93 Southwestern Reporter (2d) 1027. 
1. INSURANCE. 

That one physician’s report which insured submitted along with reports of 
other physicians as proof of his total and permanent disability within meaning 
of group policy may have been opposed to reports of other physicians held not to 
render proof presented insufficient as due proof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


2. INSURANCE. 

Insurer’s denial of liability for payment of disability benefits under group 
policy on ground that insured had not suffered total and permanent disability as 
ascertained from an investigation by insurer he/d to constitute waiver of right to 
object to insufficiency of proof furnished. 

(For other cases, see Insuranee, Dec. Dig. § 559[2].) 

3. INSURANCE. 


In absence of provision in group policy requiring proof of disability to be 
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made within specified time, insured held not barred from recovery of benefits by 
delay of approximately four years in making claim for benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from Circuit Court, St. Francois County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Action by John N. Corcoran against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams, of St. Louis, and Oliver & Oliver, of Cape 
Girardeau (Leroy A. Lincoln, of New York City, of counsel), for appellant. 

Davis & Damron, of Farmington, and L. W. Chapman, of St. Louis, for 
respondent. 

Sutton, Commissioner. 

This is an action on what is known as a group policy of insurance issued by 
defendant to St. Joseph Lead Company for the benefit of its employees. The 
policy provides as follows: “Upon receipt at its home office in the City of New 
York of due proof of any employee while insured hereunder and prior to his 
sixtieth birthday, has become totally and permanently disabled, as the result of 
bodily injury or disease, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit, the Company 
will waive the payment of further premiums as to such employee, and six montlis 
after receipt of such proof, will commence to pay, in lieu of the payment of insur- 
ance at his death, monthly installments as defined below to said employee,* * * 
and will continue such payments for the period provided below, should the insured 
continue totally and permanently disabled.” 

Plaintiff was in the employ of the St. Joseph Lead Company from October 24, 
1923, until June 16, 1929, though it appears that the last work he did for the 
company was on May 30, 1929. 

Plaintiff brings this action to recover two monthly installments of $43.85 each 
for total and permanent disability which he alleged commenced while he was 
insured under the policy. 

The trial, with a jury, resulted in a verdict and judgment for plaintiff for 
$87.70, and defendant appeals. 

Error is assigned by defendant here for the refusal of its instruction in the 
nature of a demurrer to the evidence. The assignment is put on the ground that 
there is not sufficient evidence to show the existence of total and permanent dis- 
ability while plaintiff was insured under the policy. 

In disposing of this assignment, we think it would serve no useful purpose to 
set out the evidence respecting plaintiff's disability. There can be no question, in 
view of recent decisions, that the evidence in this case amply warrants the finding 
that plaintiff was totally and permanently disabled, within the meaning of the 
disability provisions of the policy in suit, while he was insured under the policy. 
State ex rel. Metropolitan Life Ins. Co. v. Hostetter (Mo. Sup.) 92 S.W.(2d) 122; 
Moss v. Metropolitan Life Ins. Co. (Mo. App.) 84 S.W.(2d) 395; State ex rel. 
Metropolitan Life Ins. Co. v. Hostetter (Mo. Sup.) 92 S.W.(2d) 126; Farmer v. 
Metropolitan Life Ins. Co. (Mo. App.) 85 S.W.(2d) 235; Rickey v. New York 
Life Ins. Co. (Mo. App.) 71 S.W.(2d) 88: State ex rel. Metropolitan Life Ins. Co. 
v. Allen (Mo. Sup.) 85 S.W.(2d) 469; Kane v. Metropolitan Life Ins. Co., 228 
Mo. App. 649, 73 S.W.(2d) 826; Stoner v. New York Life Ins. Co. (Mo. App.) 
90 S.W.(2d) 784. 

Defendant insists, however, that plaintiff is not entitled to recover, for the 
reason that he utterly failed to show that he had made due proof of total and 
permanent disability, as required by the policy. 

Relevant to this insistence the record shows that on March 1, 1933, plaintiff's 
attorney forwarded to defendant his application for total and permanent disability 
benefits under the policy, together with the reports of a number of physicians. 

The application and reports of physicians, which were made on blanks fur- 
nished plaintiff by defendant, definitely show total and permanent disability of 
—— existing at the time of the termination of his employment and prioz 
thereto. 

On March 9, 1933, the defendant wrote plaintiff’s attorney as follows: 

“Your March 1 letter, with enclosures, is acknowledged. 

“Benefits, under the disability provision in this policy were realizable only 
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when an actual total and permanent disability was suffered while insured. Your 
client’s case has been very thoroughly investigated, and the reports we have 
received do not establish the existence of a total and permanent disability while 
he was cevered under the policy, and in the circumstance, we are not permitted 
to allow indemnity. The fact is we have ascertained Mr. Corcoran worked after 
his services with the St. Joseph Lead Company terminated and subsequent to the 
date his insurance cancelled. 

“This letter is written without waiver of, or prejudice to, any other defense 
which this Company may have to any claim by your client under the policy.” 

{1] Defendant contends that the application of plaintiff and reports of physi- 
cians shown in evidence are insufficient to constitute due proof, for the reason that 
the report of one of the physicians is diametrically opposed to the others. Defend- 
ant has not seen fit to designate the physician whose report he regards as opposed 
to the others. However, we have examined the reports, as shown in evidence, and 
do not find in them any substantial conflict. Besides, we do not understand that 
the insured, in order to comply with the requirement for due proof, must present 
to the insurer an undisputed state of facts, or a state of facts on which the insurer 
could arrive at but one conclusion as to its liability. We are unable to accept the 
view that the proof presented is to be regarded as ineffectual and insufficient as 
due proof because the insured discloses to the insurer the unfavorable, as well as 
the favorable, reports of physicians respecting the nature of his infirmities. 

|2] Moreover, it is well-settled law that an insurer’s denial of liability on other 
grounds is a waiver of proof and defects therein. And it is obvious that defendant 
in this case, through its letter of March 9, 1933, denied liability, not on the ground 
of any defect or insufficiency of the proof presented by plaintiff, but on the ground 
that plaintiff had not suffered an actual total and permanent disability. It also 
intimated that there were other defenses to plaintiff’s claim which it did not waive. 
It avoided any suggestion that the proof presented was in any respect defective 
or insufficient, but stated that it arrived at its conclusion that plaintiff was not 
totally and permanently disabled, not on the proof presented by plaintiff, but on 
information obtained through its own independent investigation, and omits any 
suggestion that defendant would be willing to consider any further evidence of 
disability that plaintiff might wish to furnish. Its denial of liability has every 
evidence of finality. It will be observed, too, that there was no explanation or 
suggestion in the letter that, under the terms of the disability provisions of the 
policy, disability benefits become effective only upon the receipt of due proof that 
insured was totally and permanently disabled, but the plaintiff is told in plain and 
unqualified terms that, under the disability provisions, disability benefits are real- 
izable only when an actual and permanent disability is suffered, without any sug- 
gestion that the right to benefits depended upon the furnishing of proof of such 
disability. 

[3] Defendant further contends that plaintiff's recovery should be defeated 
because of his delay in making his claim for benefits under the policy. Inasmuch 
as there is no provision in the policy requiring proof to be made within a specified 
time after disability arises, we can see no merit in this contention. 

We conclude that the instruction in the nature of a demurrer to the evidence 
was properly refused. 

Defendant further urges that the court committed reversible error in permit- 
ting Dr. Rendlemann to testify that in his opinion the plaintiff was totally and 
permanently disabled. An examination of the record shows, however, that the 
witness did not so testify, but, after having described various pathological condi- 
tions he found on examination of plaintiff, testified that, in his opinion, “these 
conditions are mostly permanent.” 

The commissioner recommends that the judgment of the circuit court be 


affirmed. 
Per Curiam. 
The foregoing opinion of Sutton, C., is adopted as the opinion of the court 
The judgment of the circuit court is accordingly affirmed. 
Hostetter, P. J., and Becker and McCullen, JJ., concur. 
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ANDREWS v. WASHINGTON NAT. INS. CO. OF ILLINOIS. No. 23663 
St. Louis Court of Appeals. Missouri. May 5, 1936. 
93 Southwestern Reporter (2d) 1045. 
1. INSURANCE. 

In suit on life policy, issue of vexatious refusal of insurer to pay is for jury 
where evidence is such as to warrant finding that insurer’s defense was not in good 
faith, or that it could not reasonably have expected favorable verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Whether insurer vexatiously refused to pay under life policy held for jury 
where insurer knew that hospital records, which constituted only evidence to show 
that insured was not in sound health at time of issuance of policy, were privileged, 
and that privilege had not been waived. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be published in State Reports.” 

Action by Jennie Andrews against the Washington National Insurance Com- 
pany of Illinois. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Martin Farrow, of St. Louis, for appellant. 

S. R. Redmond and Henry D. Espy, both of St. Louis, for respondent. 


GREEN v. AMERICAN LIFE & ACCIDENT INS. CO. No. 23829. 
St. Louis Court of Appeals. Missouri. May 5, 1936. 
As Modified on Denial of Rehearing May 19, 1936. 
93 Southwestern Reporter (2d) 1119. 
1. INSURANCE. 

Petition in action on life policy held not insufficient when read and considered 
in its entirety as failing to specifically allege that defendant had assumed liability 
under policy issued by another, where policy was identified with particularity so as 
to bar another action thereon, especially where petition originally had been filed in 
justice’s court. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

2. INSURANCE. 

Beneficiary in life policy had burden only to plead and prove execution of policy, 
death of insured, proof and due notice thereof to insurer, and beneficiary’s identity 
as beneficiary named therein. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

Burden was on life insurer to prove that policy sued on had lapsed for non- 
payment of premiums, although beneficiary suing on policy had pleaded that pre- 
miums due thereon at time of insured’s death had been paid. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

4. INSURANCE. 

Where beneficiary’s petition in action on life policy stated cause of action against 
insurer, inclusion of unnecessary allegation that all premiums due thereon at time of 
insured’s death had been paid, would be treated as mere surplusage. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

5. INSURANCE. 

Allegation in action on life policy that all premiums due thereon at time of 
insured’s death had been paid and proof of reserve value sufficient to purchase 
extended insurance following lapse of policy held not fatal variance. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

6. INSURANCE. 

As between beneficiary and insurer, insurer’s collecting agent must be held to 
have possessed apparent authority commensurate with business intrusted to him. 

(For other cases, see Insurance, Dec. Dig. § 78.) 
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7. INSURANCE. ie yt 

Collecting agent of insurer which took over business of company which issued 
life policy held authorized to inform policyholders of old company of reinsurance 
agreement with insurer, and nature of extent thereof as regards insurer’s liability 
to beneficiary in policy issued by old company. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

8. INSURANCE. 

In beneficiary’s action on life policy which had lapsed for nonpayment of pre: 
miums, whether policy had reserve value sufficient to purchase extended insurance 
to time of insured’s death held for jury as against contention that defendant, under 
reinsurance agreement with company which issued policy, acquired lien equal to 
reserve value of policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

9. INSURANCE. 

In beneficiary’s action on life policy, submitting issue of vexatious refusal to 
pay held proper where beneficiary’s evidence, if believed by jury, showed that insurer 
had no valid defense to interpose. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

“Not to be published in State Reports.” 

Action by Fannie Green against the American Life & Accident Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Martin Farrow, of St. Louis, for appellant. 

S. R. Redmond and Henry D. Espy, both of St. Louis, for respondent. 


RICK v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, 
MASS. No. 23684. 
St. Louis Court of Appeals. Missouri. May 5, 1936. 
93 Southwestern Reporter (2d) 1126. 
1. INSURANCE. 

Where insured died after default in premiums without having exercised election 
as between life policy options, beneficiary could elect without being subject to time 
limitation imposed on insured. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 

Where insured died after default in premiums without having exercised election 
as between life policy options, beneficiary could institute action for face of policy 
without having theretofore made express election for extended term insurance for 
face of policy rather than lesser sum under other options. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. . 

Life policy lapsed on premium default without necessity of notice to insured 
under loan agreement provision for termination of policy on premium default and 
application of surrender value less indebtedness on policy to extended insurance, 
precluding recovery on policy where total indebtedness equaled surrender value, as 
against contention that surrender value should have been applied to extended insur- 
ance because of failure to give insured notice under policy and loan agreement pro- 
visions that policy should become void thirty-one days after notice to insured that 
total indebtedness on policy equaled surrender value. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Provision in life policy giving insured right to repay loan “at any time” meant 
at any time before maturity or before policy was extinguished under its own terms. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 

5. INSURANCE. 


Provision in life policy for reinstatement after premium default if cash sur- 
render value had not been paid and extension term had not expired gave insured no 
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right to repay loan after premium had been in default for thirty-one-day grace 
period where life policy was terminated on premium default and full surrender value 
applied on indebtedness as provided in loan agreement. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


6. INSURANCE. | ; ; 

Plain and unambiguous life policy will be given effect according to its expres- 
terms and provisions, notwithstanding that insurer may have erroneously construed 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

Insurer’s letter that if policy had not lapsed on premium default, notice of 
cancellation would have been sent to insured in usual course of events if insurer had 
not been informed of insured’s death did not show that insurer construed policy as 
requiring that insured be given notice before surrender value could be applied to 
indebtedness on policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

8. INSURANCE. 

Life policy which lapsed before anniversary date for premium default under 
loan agreement provision was not entitled to dividend which was declared on 
policies in force on their anniversary dates, as respects contention that such dividend 
would have purchased extended insurance for term beyond insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

9. INSURANCE. 

Life policy which lapsed before death of insured for premium default under 
loan agreement provision never became “claim by death” within provision that sur- 
plus distribution for current policy year would be paid if policy should become claim 
by death, as respects contention that such amount would have purchased extended 
insurance for term beyond insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from St. Louis Circuit Court; James F. Green, Judge. 

Action by Mary M. Rick against the John Hancock Mutual Life Insurance Com- 
pany of Boston, Mass. From a judgment for the plaintiff, the defendant appeals. 

Reversed. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for appellant. 

Joseph C. Hopewell and Raymond J. Lahey, both of St. Louis, for respondent. 


STEPHENSON v. NORTH AMERICAN LIFE INS. CO. No. 18556. 
Kansas City Court of Appeals. Missouri. May 4, 1936. 
Rehearing Denied May 25, 1936. 
94 Southwestern Reporter (2d) 937. 
1. INSURANCE. 

Disability clause of group life policy which did not become effective until June 
1, 1932, held not to cover disability occurring May 15-20, 1932, notwithstanding pro- 
vision in application that applicant not disabled on April 21, 1932, when application 
was made, was eligible for policy without evidence of insurability. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Acceptance and retention of premiums did not estop insurer from denying that 
disability clause of group life policy covered plaintiff’s disability, where policy was 
never effective. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from Circuit Court, Adair County; Emert C. Hilbert, Judge. 

Action by Sam Charles Stephenson against the North American Life Insurance 
Company. From a judgment for the plaintiff, the defendant appeals. 

Reversed. 

Murrell & Murrell, of Kirksville, and Mahan, Mahan & Fuller, of Hannibal, for 
appellant. 

Rieger & Rieger and John Campbell, all of Kirksville, for respondent. 
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HEMMER v. METROPOLITAN LIFE INS. CO. No. 29654. 
Supreme Court of Nebraska. May 12, 1936. 
267 Northwestern Reporter 153. 
1. INSURANCE. 

When certificate delivered to employee, to certify that he is insured under group 
or master policy issued to his employer, is also executed by same insurer which 
issued group policy, then policy, application therefor, certificate given employeé, and 
all amendments and riders attached to each, constitute entire contract between 
employee and insurer. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Under group policy providing for total and permanent disability benefits to 
-employee with five years of service, employee who was employed April 1, 1929, and 
who received temporary disability payments after June 24, 1933, when he ceased 
working, held entitled to total and permanent disability benefits after expiration uf 
five years from date of employment, since “service” did not terminate when he began 
to draw temporary benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Words “such disability” within group policy providing for monthly total and 
permanent disability benefits, while employee was totally and permanently disabled, 
so as to be prevented from performing any work, and provided “such disability has 
already continued for period of at least 53 weeks and provided that the employce 
had completed five years of service on the date of the commencement of such dis- 
ability,” held to refer to total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

When language in policy is ambiguous, indefinite, or its provisions are in seem- 
ing conflict, such language should be construed most strongly against insurer, which 
with great care had chosen language in which policy is couched. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Syllabus by the Court. 

1. When the certificate delivered to an employee, to certify that he is insure 
under a group or master policy issued to his employer, is also executed by the same 
insurance company which issued the group policy, then such policy, the application 
therefor, the certificate given the employee, and all amendments and riders attached 
to each, together constitute the entire contract between the employee and the insur- 
ance carrier. 

2. When the language in an insurance policy is ambiguous, indefinite, or iis 
provisions are in seeming conflict, such language should be construed most strongly 
against the company, which with great care had chosen the language in which the 
policy is couched. 

Good, J., dissenting. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Edward C. Hemmer against the Metropolitan Life Insurance Com- 
pany. From a judgment sustaining defendant’s demurrer, plaintiff appeals. 

Reversed. 

Fradenburg, Webb, Beber, Klutznick & Kelley, of Omaha, for appellant. 

Harley G. Moorhead, of Omaha, for appellee. 

Heard before Goss, C. J., and Good, Eberly, Day, Paine, and Carter, JJ. 


AMOSKEAG TRUST CO. v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Hillsborough. May 7, 1936. 
185 Atlantic Reporter 2. 
1. INSURANCE. 

Where, under court rule, insurer’s entry of appearance without filing plea in 
action on life policy resulted ninety days later in action being triable upon general 
issue, and at such time policy had not yet become incontestable under statute. 
defense of fraud held' available to insurer even though later filing of statement of 
defense on ground of fraud may have been after policy became incontestable, since 
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triable issue raised by court rule remained so continuously until case was tried 
(Public Laws 1926, c. 277, §§ 8, 9; Superior Court Rules, rule 8). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE, 


Negative answer of insured, a physician, to question, in application for life 
insurance, whether he had ever had albumin in his urine held made with a fraud- 
ulent intent to deceive, notwithstanding contention that insured may have for- 
gotten a former albumin condition or believed such former condition of no import- 
ance to insurer, where only eighteen months pervious insured had taken samples 
of his urine for analysis to determine albumin content. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

3. INSURANCE. aN 

At common law, breach of warranty in application made a part of an insur- 
ance contract constituted a defense, even though warranty related to an immaterial 
matter, but a misrepresentation contained in an application not a part of the 
contract was a defense only if it related to a material matter. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. INSURANCE. nae : 

At common law, question of materiality of a warranty in an application for 
an insurance contract is one for the court solely in the construction of the con- 
tract, while a case of a mere representation is for the jury as a matter of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. : 

Intention of clause in life policy that all statements made by insured shall in 
absence of fraud be deemed representations and not warranties, held to be that a 
willful misstatement of any fact called for by the application and relating to the 
risk shall be treated as a warranty. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

6. INSURANCE. ; as : 

Only materiality that need appear in a fraudulent representation in application 
incorporated into life policy in order to avoid policy is that information mis- 
represented have some bearing upon the risk and that it be called for by the 
contract. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

7. INSURANCE. ‘ = Ae 

Insured’s fraudulent representation, in answer to question in application incor- 
porated into life policy, that he had never had albumin in his urine held, as matter 
of law, to entitle insurer to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

8. INSURANCE. 

Where executrix of deceased insured was not made party to action by bene- 
ficiary to recover on life policy, right to return of premiums paid, where it was 
determined that insurer was entitled to avoid policy, was not required to be passed 
upon. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Exceptions from Superior Court, Hillsborough County; Scammon, Judge. 

Assumpsit by the Amoskeag Trust Company, trustee, against the Prudential 
Insurance Company of America. Verdict for plaintiff, and case transferred by trial 
judge on defendant’s exceptions. 

Judgment for defendant. 


RECK v. PRUDENTIAL INS. CO. OF AMERICA. No. 50. 


Court of Errors and Appeals of New Jersey. May 14, 1936. 
184 Atlantic Reporter 777. 
1. INSURANCE. 
Insurer, issuing receipt for first month’s premium on life policy providing that 
insurance would take effect on date of application subject to approval and acceptance 
of application by insurer at home office, and that insurer would return premium if 





Life] Reck v. Prudential Ins. Co. of America 497 


it declined to grant policy, held required to manifest intention to decline policy by 
return of premium within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. INSURANCE. 

Insurance contract may be implied from circumstances as well as by writtea 
papers and oral agreement. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE. . 

Question of what constituted reasonable time within which premium for life 
policy could be returned under provision of receipt that insurance would become 
effective upon payment of first premium and acceptance of policy by home office and 
that upon rejection of policy premium would be returned held question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

4, INSURANCE. 

Evidence held to support judgment for amount of life policy on ground that 
insurer, which had issued receipt providing that policy should take effect as of date 
of application provided that applicant within sound health at that date, and that 
application was approved and accepted by insurer at its home office and that company 
would return premiums if it declined to grant policy, accepted application by failure 
to return or tender premium. 

(For other cases, see Insurance, Dec, Dig. § 665[2].) 

5. INSURANCE. 

Under provision of receipt for first premium on life policy that insurance would 
be effective as of date of application if approved by insurer at home office, -formal 
approval by insurer at home office or issuance and delivery of formal policy held 
unnecessary but approval could be inferred from retention of premium. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

6. INSURANCE. 

Receipt of application and first premium on life policy and issuance of receipt 
therefor by agent of insurer held act of insurer of which insurer could not be heard 
to complain. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

7. INSURANCE. 

Death of insured within two days after date of application and delivery of 
receipt for first premium on life policy held not to affect liability of insurer on 
policy, where, by terms of receipt issued for first payment, insurance became effective 
on date of application and payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Case, Bodine, and Heher, Justices, and Hetfield, Judge, dissenting. 

Appeal from Supreme Court, Hudson County. 

Action by Margaret Reck against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Randolph Perkins, of Jersey City (John Drewen, of Jersey City, of counsel), 
and Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Saul Nemser and Joseph Moritz, both of Jersey City, for respondent. 

Luioyp, Justice. 

The action is to recover for life insurance based upon an application for insur- 
ance, payment of the first premium, and a receipt therefor issued by the defendant’s 
agent. The case being submitted to the jury, that body found in favor of the 
plaintiff, and the defendant appeals from the judgment entered on the verdict. 

On May 2, 1933, Joseph Reck made application for a $1,000 intermediate insur- 
ance policy with a monthly payment of $3.56. Being unable to pay the first premium 
at that time, he arranged with the company’s agent to hold the application in abey- 
ance for one week, when the first month’s premium was paid in full. 

The agent was authorized to give, and did give, to Reck a receipt for the first 
monthly payment reading as follows: 

“Received from Mr. J. Reck the sum of Three Dollars and Fifty-six cents, 
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being payment of not less then one monthly premium on account of a twenty year 
payment, intermediate, monthly premium policy, applied for in the Prudential Insur- 
ance Company of America, on the life of as above. 

“It is understood that no agent has power, in behalf of the company, to make 
or to modify any application for insurance, or to bind the company by making any 
promise or representation, but that if this payment is equal to the full first monthly 
premium on said policy (but not otherwise) the insurance shall take effect from the 
date of the application, in accordance with the provisions of the policy applied for, 
provided said application is approved and accepted at the Home Office of the Com- 
pany in Newark, New Jersey, under the plan, for the premium paid and amount of 
insurance applied for, and provided the person proposed was in sound health on the 
date of the application. 

“It is further agreed that said company will return the amount mentioned herein 
if it declines to grant the policy on the above life.” 

[1, 2] By the terms of this receipt it will be noted that the insurance was to take 
effect on the date of the application which was May 9, 1933, subject to two condi- 
tions: (1) That the applicant was in sound health at that date (which is not in 
dispute) ; and (2) that the application be approved and accepted by the company at 
its home office in Newark, to which is added that the company would return the 
premium if it declines to grant the policy. 

It will thus be seen that the application and the payment of the first month’s 
premium, made simultaneously, effected the insurance unless one of the two things 
occurred. The assured was in concededly sound health. It was, therefore, we 
think, incumbent on the company, if for that or any other reason the insurance be 
declined by the home office, to manifest this intention by the return of the premium 
within a reasonable time; otherwise the applicant could assume that his insurance 
was effective. Contracts may be implied from circumstances as well as by written 
papers and oral agreement, and insurance contracts are no exception to the rule as 
numerous cases, textbooks, and digests clearly atest. Commercial Ins. Co. v. Hal- 
lock, 27 N. J. Law, 645, 72 Am. Dec. 379; May on Insurance, vol. 1, 43A; 32 Corp. 
Jur. 1132. 

[3] What was a reasonable time within which the premium could be returned, 
and the applicant thus apprised that the insurance had been declined, would be a 
question of fact to be determined in the particular case. 


[4] Under the proofs here presented it was open to the jury to find that return 
of the premium was never made or tendered. By its own written proposal stipu- 
lated in the contract, this return it was obliged to make, and its failure, as the jury 
found, resulted in effecting the insurance contemplated. 


[5] We are not impressed with the contention that there must have been actual 
formal approval by the company at its home office; this could be inferred froni 
retention of the premium; nor with the contention that there must have been a 
formal policy actually issued and delivered. Commercial Ins. Co. v. Hallock, supra. 


[6] The receipt of the application and premium by the agent. and the issuance of 
the receipt therefor was the act of the company, and it was the duty of the agent 
to apprise his employer of what he had done. His failure in this regard, if failure 
there was, was not as agent of the insured, but that of the company itself through 
one of its own selected representatives. Of this the company cannot be heard to 
complain. 

{7] Nor could the death of the insured within two days of the application and 
delivery of the receipt, as contended for by the appellant, affect the result. The 
insurance by the very terms of the receipt became effective on the date of the appli- 
cation and the payment of the premium unless the premium be returned, and the 
contract must in consequence speak as of that date. Kozloski v. Prudential Ins. Co., 
95 N. J. Law, 101, 113 A. 135. If the insurance was then effective, the death of the 
insured at a later date could not impair the rights of the insured or those holding 
under him. 

The judgment is affirmed. 


For affirmance: The Chancellor, the Chief Justice, Justices Lloyd, Donges, and 
Perskie, and Judges Dear, Wells, Wolfskeil, and Rafferty—9. 
For reversal: Justices Case, Bodine, and Heher, and Judge Hetfield—4. 
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MANSBACHER v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, First Department. May 1, 1936. 
287 New York Supplement 486. 
1. INSURANCE. 


Words of policy should be judged in light of understanding of average man, 
and any ambiguities and uncertainties should be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[2, 3].) 

2. INSURANCE. , 

Unexpected death of insured from veronal which was intentionally taken to 
relieve earache he/d “accidental,” permitting recovery of life policy accidental 
death benefit. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Supreme Court, Appellate Term. ; ; 

Action by Henni Mansbacher against the Prudential Insurance Company of 
America. From a determination of the Appellate Term (278 N. Y. S. 225, 154 
Misc. 796), reversing a judgment of the City Court, in favor of plaintiff, and 
directing judgment for defendant dismissing the complaint, the plaintiff appeals by 
permission. 7 ‘ . 

Determination of Appellate Term reversed and judgment of City Court rein- 
stated. 

_ Argued before Martin, P. J., and McAvoy, O’Malley, Townley, and Glennon, 
Pe 


Emanuel Morganlander, of New York City (Joseph L. Hochman, of New 
York City, of counsel), for appellant. : 

Solon Weit, of New York City (Abraham Gruber, of New York City, of 
counsel; Joseph G. Telchin, of New York City, on the brief), for respondent. ; 

Proskauer, Rose & Paskus, of New York City (J. Alvin Van Bergh, of New 
York City, of counsel; Alfred Appel, of New York City, on the brief), for other 
policyholders amicus curiz. 

James O'MALLEY, Justice. 

The question presented is whether plaintiff produced sufficient evidence to 
justify the finding of the trial justice that her husband met his death under such 
circumstances as entitled plaintiff, as beneficiary, under a policy of life insurance 
on her husband’s life. to recover an accidental death benefit. 

For some two years prior to his death on January 3, 1934, plaintiff’s husband 
had been treated for diabetes. In December, 1933, on complaint of restlessness 
and inability to sleep, his physician prescribed veronal to be taken twice daily in 
one and one-half grain tablets. 

Plaintiff and her husband after a visit to friends the preceding evening arose 
on December 31, 1933, at about 11 a.m. The hushand complained of earache, and 
at the suggestion of the plaintiff search was made in their own apartment for 
aspirin. Finding none, they attempted to secure some from a neighbor, but were 
unsuccessful. The plaintiff then suggested that her husband take some veronal. 

About an hour and a half later plaintiff was called by her husband who told 
her that he had taken the veronal and that it was making him feel sick. Upon 
investigation the plaintiff found her husband in an apparent state of coma. His 
personal physician was called and after emergency treatment her husband was 
taken to a hospital where he died three days later without regaining conscious- 
ness. 

There can be no dispute but that the cause of death was veronal poisoning. 
The ambulance surgeon who was called found two empty bottle of veronal in the 
room. Originally each contained ten five-grain tablets or a total of one hundred 
grains. However, we are satisfied that, as the trial justice and the Appellate Term 
have found, the deceased did not meet his death as a result of suicide. 

The Appellate Term in reversing held, however, that under the terms of the 
policy the accidental death benefits did not accrue; that as the veronal had been 
intentionally and not accidentally taken, there was failure of proof of death 
through accidental means. To entitle plaintiff to recover we will assume that it 
was incumbent upon her to prove that the death resulted from accidental means. 
The policy provided that the accidental death benefit was payable upon proof of 
death occurring as a result “of bodily injuries effected solely through external 
violent and accidental means.” (Italics ours.) Death was caused at least through 
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external violent means. Paul vy. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 
L. R. A. 443, 8 Am. St. Rep. 758. ‘- 

True it is there are cases in this jurisdiction which hold that where unantici- 
pated death occurs by means which were intended, it cannot be said to have been 
the result of “accidental means.” Appel v. A2tna Life Insurance Co., 86 App. Div 
83, 83 N. Y. S. 238, affirmed 180 N. Y. 514, 72 N. E. 1139; Barnstead v. Commer- 
cial Travelers’ Mut. Accident Ass’n of America, 204 App. Div. 473, 198 N. Y. S. 
416; Gould v. Travelers’ Insurance Co., 244 App. Div. 274, 279 N. Y.-S. 892, 
affirmed 270 N. Y. ——, 1 N.E.(2d) 341; Pixley v. Commercial Travelers’ Mutual 
Accident Association of America, 165 App. Div. 950, 150 N. Y. S. 1107, affirmed 
221 N. Y. 545, 116 N. E. 1070. It is upon these and similar authorities that 
respondent relies. However, they seem to us factually distinguishable. ~ In’ each 
but the last cited there was some internal, as distinguished from external, means 
which resulted in death. In Appel v. Aitna Life Insurance Co., supra, death 
resulted from appendicitis. The riding of a bicycle caused certain muscles to 
be used which irritated an abnormal appendix and its surrounding walls. It broke 
because of its weakened condition. 

In Barnstead vy. Commercial Travelers’ Mutual Accident Association of 
America, supra, death was occasioned by an anaesthetic administered by a dentist 
to one having an internal condition known as status lymphaticus, a congenital state 
which rendered the subject liable to sudden death from slight causes, and more 
particularly the giving of a general anaesthetic. 

In Gould v. Travelers’ Insurance Co., supra, the cause of death was internal 
trouble which might have been excited by physical massage. While in the case 
before us, the deceased intended to take veronal, the finding that it was not taken 
with suicidal intent leads to the conclusion that there was no intentional taking of 
a lethal dose. Nor is there any evidence tending to show that any internal condi- 
tion of the insured was a contributory cause of death. 

Particularly, the defendant relies upon Pixley v. Commercial Travelers’ Mutual 
Accident Association, supra. As stated in Fane vy. National Association of Rail- 
way Postal Clerks, 197 App. Div. 145, 188 N. Y. S. 222, the trial justice in the 
Pixley Case dismissed the complaint on the ground that the taking of an overdose 
of morphine was not an accidental means as required by the policy. 

It is to be noted that neither the Appellate Division nor the Court of Appeals 
wrote in the Pixley Case and the affirmance may not be said necessarily to have 
been predicated upon the reason assigned by the learned trial justice. 

An examination of the record on appeal in the Court of Appeals discloses that 
the policy sued upon expressly provided that the insurance company was not to be 
liable for indemnity for “injuries or death resulting from or caused by gas or 
poison taken voluntarily, involuntarily, or accidentally. * * * ” 

It is thus apparent that, even had the trial justice regarded the death as 
having resulted through accidental means—contrary to his expressed reason for 
the dismissal of the complaint—such disposition would have been proper. Death, 
through accidental means, would not have entitled the plaintiff to recover where 
the accidental means was the taking of poison voluntarily, involuntarily, or 
accidentally. 

[1] In construing the policy, its words should be judged in the light of the 
understanding of the average man (Lewis v. Ocean Accident & Guarantee Cor- 
poration, Limited, of London, England, 224 N. Y. 18, 21, 120 N. E. 56,7 A. L. R. 
1129), and any ambiguities and uncertainties resolved against the company which 
drew the policy (Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 
U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Metropolitan 
Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895). 

This case, therefore, does not seem to fall within the principle of the authori- 
ties relied upon by the defendant, but rather within the category of such cases as 
Gallagher v. Fidelity & Casualty Co. of New York, 163 App. Div. 556, 148 N: Y. S. 
1016,: affirmed 221 N. Y. 664, 117 N. E. 1067, and Lewis v. Ocean Accident & 
Guarantee Corporation, Limited, of London, England, supra. 

{2] In the first case cited, the insured had died from sunstroke and though 
the insured. had intentionally exposed himself to the sun, it was held that his death 
had occurred through accidental means. In the second, the deceased died from 
inflammation of the brain which resulted through infection occurring when the 
deceased had punctured a pimple with a contaminated instrument. 
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In both of those cases the insured had intended the act which resulted in 
death, but an unusual and unexpected result followed. Nevertheless, it was held 
that death occurred through accidental means. 

It follows, therefore, that the determination of the Appellate Term should 
be reversed and the judgment of the City Court reinstated with costs in this court 
and in the Appellate Term to the plainti 

Determination of the Appellate Term unanimously reversed and the judgment 
of the City Court reinstated with costs in this court and in the Appellate Term to 
the plaintiff. Order filed. All concur. 


HURLEY v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 6, 1936. 
288 New York Supplement 199. 
1. INSURANCE. 


Purpose of statute requiring every life policy to contain entire contract 
between parties is to impose upon insurer duty of setting forth entire agreement 
as well as every statement or representation which induces making and upon which 
insurer relied if it is to be available as defense (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 

2. INSURANCE. 

Where life policy contained no warranty of health, insurer was estopped from 
claiming there was breach of conditions of policy if insurer had knowledge, actual 
or constructive, that insured was suffering from tuberculosis and was in sanatorium 
for treatment when insurance was delivered and premium paid, notwithstanding 
policy contained condition requiring insured to be in good health when policy was 
issued. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

3. INSURANCE. 

Life insurer’s agent who had authority to solicit insurance, deliver policies, 
and collect premiums thereon, bore such relation to insurer as to make agent's 
knowledge of insured’s physical condition knowledge of insurer, and estopped 
insurer from declaring forfeiture, notwithstanding policy contained provision that 
no person other than specified officers was authorized to alter insurance con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

In action on life policy, refusal of instruction that, if insured or beneficiary 
had reason to believe insurer’s agent would conceal or not report to insurer 
information concerning unsound health of insured under policy requiring sound 
health at date of delivery of policy, no such knowledge could be imputed to 
insurer, held error. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Thompson, J., dissenting. 

Appeal from Supreme Court, Onondaga County. 

Action by Martha A. Hurley against the John Hancock Mutual Life Insur- 
ance Company. From a judgment of the Supreme Court for the plaintiff in the 
sum of $504.91 and costs, and from an order of Trial Term of Supreme Court 
denying motion to set aside verdict and for new trial upon judge’s minutes upon 
all grounds stated in section 549 of the Civil Practice Act, the defendant appeals. 

Reversed, and new trial ordered. 

Argued before Sears, P. J., and Edgcomb, Thompson, Crosby, and Lewis, JJ. 

William F. Quinn, of Syracuse, for appellant. ; 

Daniel F. Mathews, of Syracuse, for respondent. 


GEER v. UNION MUT. LIFE INS. CO. 


Supreme Court, Appellate Division, Fourth Department. May 12, 1936. 
288 New York Supplement 359. 


1. INSURANCE. 
Misrepresentations in applications for life policy would constitute defense to 
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action on policies if in fact material to risk, even though innocently made and witli- 
out fraud (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
2. INSURANCE. 

In action on life policies, whether insured’s misrepresentations in applications as 
to whether he had consulted physician during past ten years and as to diseases 
which he had had were material to risk, so as to avoid policies, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeals from Onondaga County Court. 

Two actions by Lulu M. Geer against the Union Mutual Life Insurance Com- 
pany. Originally tried together in the Municipal Court of the city of Syracuse. 
From orders of affirmance and judgments of affirmance by the County Court of 
Onondaga county, entered in the office of the clerk of said county June 25, 1933, 
and from an order entered on such date affirming an order denying defendant's 
motion for a new trial on the ground of newly discovered evidence, which was 
entered in the office of the clerk of the Municipal Court in the city of Syracuse 
April 27, 1935, and from two judgments entered in favor of the plaintiff and against 
the defendant in the office of the clerk of the Municipal Court of Syracuse, Decem- 
ber 31, 1934, in the total sum of $2,752.50, respectively, the defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Lewis, JJ. 

Crandall Melvin, of Syracuse (Charles A. Lee, Jr., of Syracuse, of counsel), 
for appellant. 

George R. Fearon, of Syracuse (Gordon H. Mahley, of Syracuse, of counsel), 
for respondent. 


HEAD v. PRUDENTIAL INS. CO. No. 680. 
Supreme Court of North Carolina. May 20, 1936. 
185 Southeastern Reporter 627. 
INSURANCE. 

Compromise settlement whereunder life insurer payed cash surrender value of 
life policy with privilege to beneficiary of reopening case in event beneficiary could 
prove death of absent insured occurred prior to lapse of contract he/d to accord 
beneficiary right to reopen matter on actual and not presumptive proof of death 
prior to lapse of contract. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Superior Court, Guilford County; Pless, Judge. 

Action by Rose M. Head against the Prudential Insurance Company. Judgment 
for defendant, and plaintiff appeals, assigning errors. 

No error. 

Civil action to recover on $4,000 policy of insurance issued by defendant Decem- 
ber 30, 1910, on life of Frank M. Head, and made payable to plaintiff as beneficiary. 

In 1915 the insured disappeared. The plaintiff paid the premiums until Decem- 
ber 30, 1923, when the policy lapsed, provided the insured was then living. Plaintiff 
insisted the insured was presumably dead and demanded payment of the policy. 
Defendant denied death of insured, but agreed to pay, in compromise settlement, 
the cash surrender value of the policy, $1,341.35, with privilege to plaintiff “of 
reopening the case in the event you can ever prove death occurred prior to the 
lapsing of the contract.” This offer was accepted April 30, 1925. 

In 1934, the plaintiff attempted to reopen the matter and instituted this action, 
but offered only the presumptive evidence of death, which existed at the time of the 
compromise settlement. 

From directed verdict and judgment for defendant, accordant with terms of 
compromise settlement, the plaintiff appeals, assigning errors. 

C. C. Barnhart, of High Point, and Frazier & Frazier, of Greensboro, for 
appellant. 

Brown & Trotter, of Reidsville, and Smith, Wharton & Hudgins, of Greensboro, 
for appellee. 

Per Curiam. 

The trial court correctly interpreted the privilege, accorded plaintiff in the com- 
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promise settlement, to mean that the matter could be reopened upon actual, rather 
than presumptive, proof of death prior to December 30, 1923. Lewis v. Lewis, 185 
N. C. 5, 115 S. E. 885. Plaintiff’s interpretation of the agreement would render the 
settlement meaningless. 

No error. 


ECKARD v. METROPOLITAN LIFE INS. CO. No. 315. 
Supreme Court of North Carolina. May 20, 1936. 
185 Southeastern Reporter 671. 
1. INSURANCE. 


Issuance of life policy for $624 without previous medical examination of 
insured was authorized under statute (Code 1935, § 6460). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
2. INSURANCE. j 

Provisions of life policy issued without previous medical examination of insured 
for less than $5,000 will determine rights under policy, except where such provisions 
are in conflict with statute, in which event statute controls, since statute: is as much 
a part of policy as if its provisions were expressly incorporated therein (Code 1935, 
§ 6460). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
3. INSURANCE. 

Representations made by insured in application for life policy issued without 
medical examination for less than $5,000, although false in fact, do not invalidate 
policy or affect liability of insurer under policy where such representations are not 


made fraudulently (Code 1935, § 6460). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 
4. INSURANCE. 

Provisions in life policy issued without medical examination for less than $5,000, 
authorizing avoidance of policy because of insured’s misstatements in application, 
held not defense to action on policy on death of insured where there was no frand, 
since such provisions were in conflict with statute (Code 1935, § 6460). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from Superior Court, Catawba County; Pless, Judge. 

Action by Mrs. Essie Eckard, widow and administratrix of Lawrence E. Eckard, 
deceased, against the Metropolitan Life Insurance Company. From the judgment, 
plaintiff appeals. 

Error and remanded. 


This is an action to recover on a policy of life insurance. 

On August 28, 1933, the defendant issued a policy of insurance on the life of 
Lawrence FE. Eckard, a citizen of this state, residing in Catawba county. The policy 
was issued in this state. The amount of the insurance as stated in the policy is 
$624. The insured died on February 7, 1934. At the date of his death, the policy 
was in full force and effect according to its terms. The premium on the policy 
was payable weekly. The total amount paid as premiums on the policy was $15.60. 
The plaintiff, who is the widow and addiminstratrix of Lawrence E. Eckard, is 
the beneficiary named in the policy. 

The policy was issued on the application of the insured, which is in writing and 
is dated August 3, 1933. In response to questions contained in the application, the 
insured stated that he had never had any disease of the heart or kidneys; that he 
had never been under treatment in any clinic, dispensary, hospital, or asylum; that 
at the date of the application he was in sound health, and had no physical or mental 
defects or any infirmity of any kind; that he had no disease of the eyes or impair- 
ment of sight; and that he had not been under the care of any physician within 
three years prior to the date of the application. The insured further stated in his 
application that the statements therein were made by him to induce the defendant to 
issue the policy applied for and that in consideration of the issuance of the policy he 
agreed on behalf of himself and of any other person who might have a claim under 
the policy or an interest therein that the statements contained in the application were 
true, and that any misrepresentation should render the policy void, and that the 
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policy should not be binding on the defendant unless at its date the insured was alive 
and in sound health. 

The policy was issued by the defendant without a previous medical examination 
of the insured. It contains the following provisions : 

“If (1) the insured is not alive or is not in sound health on the date hereof; or 
if (2) before the date hereof, the insured has been rejected for insurance by this or 
by any other company, order or association, or has, within two years before the 
date hereof, been attended by a physician for any serious disease or complaint or, 
before said date, has had any pulmonary disease, or chronic bronchitis, or cancer, 
or disease of the heart, liver or kidneys, unless such rejection, medical attention o- 
previous disease is specifically recited in the ‘Space for Endorsements’ on page 4 in 
a waiver signed by the secretary; or if (3) any policy on the life of the insure 
hereunder has been previously issued by this company and is in force at the date 
hereof, unless the number of such policy has been endorsed by the company in the 
‘Space for Endorsements’ on page 4 hereof (it being expressly agreed that the Com- 
pany shall not, in the absence of such endorsement, be assumed or held to know 
or to have known of the existence of such prior policy, and that the issuance of this 
policy shall not be deemed a waiver of such last mentioned condition), then in any 
such case, the Company may declare this policy void and the liability of the Company 
in the case of any declaration or in the case of any claim under this policy, shall 
be limited to the return of premiums paid on the policy, except in case of fraud, in 
which case all premiums will be forfeited to the Company.” 

The issues arsiing on the pleadings and submitted to the jury were answered 
as follows: 

“1. Was the insured, Lawrence E. Eckard, in sound health on the 28th day 
of August 1933, the date of the policy sued on in this action? Answer, No. 

“2. Had the insured, Lawrence E. Eckard, within two years before the said 
28th day of August, 1933, been treated by a physician for a serious disease or 
complaint? Answer, No. 

“3. Had the insured, Lawrence E. Eckard, before the said 28th day of 
August, 1933, had any disease of the heart or kidneys? Answer, Yes. 

“4. Had the insured, Lawrence E. Eckard, before the said 28th day of 
August 1933, had nephritis, a disease of the kidneys? Answer, Yes. 

“5. Had the insured, Lawrence E. Eckard, before the said 28th day of 
August, 1933, had arterio sclerosis, or hardening of the arteries? Answer, Yes. 

“6. Did the insured, Lawrence E. Eckard, procure the policy upon his life, 
sued on in this action, by false and fraudulent statements as alleged in the 
answer? Answer, No.” 

On the verdict returned by the jury, the plaintiff tendered a judgment that 
plaintiff recover of the defendant the sum of $624, with interest from February 
7, 1934, and the costs of the action, and-excepted to the refusal of the court to 
sign the judgment tendered by her. 

From judgment that plaintiff recover of the defendant the sum of $15.60, 
with interest and costs, the plaintiff appealed to the Supreme Court, assigning 
as error the refusal of the court to sign the judgment tendered by the plaintiff, 
and the signing of the judgment appearing in the record. 

Theodore F, Cummings, and R. H. Shuford, both of Hickory, for appellant. 

P. W. Garland, of Gastonia, and W. C. Feimster, of Newton, for appellee. 

Connor, Justice. 

[1, 2] The policy of life insurance sued on in this action was issued by the 
defendant, a life insurance company doing business in this state, without a 
previous medical examination of the insured. The issuance of the policy was 
authorized by C. S. § 6460, as amended prior to its issuance. See N. C. Code 
of 1935, § 6460. Holbrook vy. Ins. Co., 196 N. C. 333, 145 S. E. 609. The statute 
was in force at the date of the issuance of the policy, and is therefore a part 
of the policy as much so as if its provisions were expressly incorporated in the 
policy. The rights and liabilities of the parties to this action are determined 
by the provisions of the policy (Gilmere v. Ins. Co., 199 N. C. 632, 155 S. E. 
566), provided such provisions are not in conflict with the provisions of the 
statute (Headen v. Ins. Co., 206 N. C. 270, 173 S. E. 349, 350). In that case, the 
statute and not the policy controls. In Headen v. Ins. Co., supra, it is said by 
Stacy, C. J.: 
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“The provisions of this statute, being in force at the time of the execution 
of the policy, entered into and became a part of the convention of the parties 
as much so as if they had been expressly incorporated in its terms. Bateman v. 
Sterrett, 201 N. C. 59, 159 S. E. 14; Wachovia Trust Co. v. Hudson, 200 N. C. 
688, 158 S. E. 244; House v. Parker, 181 N C. 40, 106 S. E. 137; Guilford Mfg. 
Co. v. Holladay, 178 N. C. 417, 100 S. E. 597. Therefore, the defendant may not 
now declare the policy in suit void, pursuant to the stipulation of the contract, 
as this is in direct conflict with the statute.” 

[3, 4] The statute which was in force at the date of the issuance of the policy 
in the instant case is as follows: 

“§ 6460. Medical examination required.—No life insurance company organized 
under the laws of or doing business in this State shall enter into any contract of 
insurance in any twleve months’ period in an amount in excess of five thousand 
dollars ($5,000) upon any one life within this State without having previously made 
or caused to be made a prescribed medical examination of the insured by a regis- 
tered: medical practitioner; and provided further, that where there has been no 
medical examination the policy shall not be rendered void nor shall payment be 
resisted on account of any misrepresentation as to the physical condition of the 
applicant, except in cases of fraud; and provided further, that this section shall 
not apply to contracts of insurance issued under the group plan.” 

Where a policy of life insurance has been issued in this state, without a pre- 
vious medical examination of the insured, as authorized by the statute, by reason 
of its provisions, representations made by the insured in his application for the 
policy, although false in fact, do not invalidate the policy or affect the liability cf 
the company under the policy, where such representations were not made fraudu- 
lently. 

The provisions in the policy of insurance sued on in this action are in conflict 
with the provisions of the statute and are not available to the defendant as a 
defense to plaintiff’s recovery in this action of the amount of the policy. See Potts 
v. Ins. Co., 206 N. C. 257, 174 S. E. 123. 

There was error in the refusal of the judge to sign the judgment tendered by 
the plaintiff at the trial of this action. 

The action is remanded to the superior court of Catawba county that judgmeit 
may there be signed in accordance with this opinion. 

Error and remanded, 


CLARK v. NATIONAL AID LIFE ASS’N. No. 25706. 
Supreme Court of Oklahoma. April 14, 1936. 
Rehearing Denied May 19, 1936. 
57 Pacific Reporter (2d) 832. 
1. INSURANCE. 

Applicant need not scrutinize blank submitted to him by soliciting agent as 
being proper blank for applicant to sign to make contract of insurance effective, 
but applicant may rely upon positive representations of agent. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 


Where insured relied upon representations of agent, authorized to solicit 
transfers of insurance memberships, that insurer was taking over all members in 
good standing regardless of their health, and signed acceptance receipt which with 
insured’s check were retained by insurer until after insured’s death, provision of 
certificate that it should not be effective unless delivered into manual possession of 
applicant while he was still in good health held waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Syllabus by the Court. 

1. No obligation rests upon the applicant to scrutinize a blank submitted to him 
hy a soliciting agent as being the proper blank for him to sign in order to make the 
contract of insurance effective, but he may rely upon the positive representations of 
the agent. 

2. Where insured, without fault, relied to his prejudice upon the representations 
of an agent clothed with apparent authority to solicit transfers of insurance mem- 
berships, that his principal was taking over all members in good standing regard- 
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less of their health, and, at the agent’s request and on his representation that it 
was the proper blank, signed an acceptance receipt presented to him by the agent 
which did not contain a representation of present good health, and such acceptance 
receipt, together with insured’s remittance, was received and retained by the 
agent’s principal until after death of the insured, and no attempt was ever made 
to cancel the benefit certificate, a provision of the certificate that it should not be 
effective unless delivered into the manual possession of the applicant while he was 
still in good health was waived, and the principal was estopped to deny that the 
contract of insurance was in effect at date of insured’s death. 

3. Where sufficient facts are pleaded to constitute an estoppel, it is not neces- 
sary that all such facts be pleaded or that they be specifically designated in the 
pleadings as facts relied upon to constitute an estoppel. 

4. Where the facts have been fully developed on the trial and are undisputed 
by reason of the evidence being without material conflict, or otherwise, so that 
only a question of law is involved, and it is determined that the lower court erred 
therein and that under no phase of the record as presented is the defendant in 
error entitled to judgment, this court will reverse the cause and direct the lower 
court to render a proper judgment. 

Appeal from District Court, Oklahoma County; Lucius Babcock, Judge. 

Action by Attie V. Clark against the National Aid Life Association, a cor- 
poration. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded, with direction. 

Twyford & Smith and William J. Crowe, all of Oklahoma City, for plaintiff 
in error, 

Snyder, Owen & Lybrand, of Oklahoma City, for defendant in error. 

FICKES v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. April 30, 1936. 
184 Atlantic Reporter 754. 
1. INSURANCE. 

Truth of oral testimony supporting defense to beneficiary’s action on life 
policy, that insured made false and fraudulent representations in his application, 
held for jury, although uncontradicted. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Schaffer, J., dissenting. 

Appeal. No. 18, May term, 1936, from order of Court of Common Pleas, 
Dauphin County; F. B. Wickersham, A. L. Judge. f 

Assumpsit by Franey E. Fickes against the Prudential Insurance Company of 
America to recover face amount of life policy. Verdict for plaintiff for $10,000 
plus interest. From an order denying defendant’s motion for judgment non 
obstante veredicto, defendant appeals. 

Affirmed. 

: reuse before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Jarnes, JJ. 

George H Hafer, Geo. Ross Hull, and Snyder, Hull, Hull & Leiby, all of 
Harrisburg, for appellant. 

George L. Reed, William S. Bender, and William J. Lescure, Jr., all of 
Harrisburg, for appellee. 


STEUERNAGEL et al. vv. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. May 25, 1936. 
185 Atlantic Reporter 208. 
1. INSURANCE. 

Life policy giving insured three months in which to exercise certain options on 
default in premium payments /e/d not ambiguous in making no provision for death 
without election during such period, where policy specifically provided that it and 
application constituted entire contract. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 

Option provision of life policy entitling insured in default to paid-up term 
insurance in amount of policy, but providing for reducton of amount of such 
insurance in proportion indebtedness of insured to insurer bore to cash surrender 
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value Ae/d not to authorize reduction of term in such proportion rather than amount 
and therefore administrators of insured, who died during period option was 
operative while indebted to insurer, were not-entitled to full amount of policy. 

(For other cases, see Insurance; Dec. Dig. § 367[1].) 

3. INSURANCE. 

Provision of life policy giving insured option of having policy continued on 
default as paid-up term insurance in amount of policy, but providing that amount 
of such insurance should be reduced in proportion indebtedness of insured to 
insurer bore to cash surrender value held not void as discriminatory in imposing 
an additional burden on an eT indebted to insurer, nor inconsistent with 
statute (12 P. S. § 1098; 40 P. S. §§ 510 (i), 477a). 

(For other cases, see enneen, Dec. Dig. § 367[1].) 

Appeal No. 79, March term, 1936, from order of Court of Common Pleas, 
Westmoreland County; William J. Dom, Judge. 

Suit on a life insurance policy by Eleanor Steuernagel and another, adminis- 
trators of the estate of John Itzel, deceased, against the Metropolitan Life 
Insurance Company. From an order refusing plaintiffs’ motion for judgment for 
want of a sufficient affidavit of defense, plaintiffs appeal. 

Reversed and record remitted with instructions. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern and 
Barnes, JJ. 

Bresci R. P. Leonard and Lee L. Leonard, both of Pittsburgh, and Paul K. 
McCormick, of Greensburg, for appellants. 

H. E. Marker, William S. Rial, and H. E. Marker, Jr., all of Greensburg, for 
appellee. 


McKINNEY v. GUARDIAN LIFE INS. CO. OF AMERICA. No. 14294. 
Supreme Court of South Carolina. May 12, 1936. 
185 Southeastern Reporter 738. 
1. INSURANCE. 


Insured held not entitled to recover damages for breach of endowment life 
insurance contract, where endowment policy was regularly canceled out and insured 
received everything to which he was entitled. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. ; 7 

As respects insurer's liability for cancellation of life policy which was issued 
in renewal of endowment policy, which life policy was canceled because of fraud 
of agent, agent having delivered life policy and having collected premium, insurer 
was absolutely bound under policy, regardless of fact that premium thereof had 
never been remitted to it by agent, and, if insured had made no change in connec- 
tion therewith, insurer would have been liable upon insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

3. INSURANCE. : 

Delivery of policy to agent was a constructive delivery to insured, notwith- 
standing policy was never actually in insured’s possession. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

4, INSURANCE. 

Insurer held not liable to insured for cancellation of life policy, which can- 
cellation was consummated through acts of agent who obtained employment with 
another insurer and induced insured to take out insurance with such other insurer, 
since agent was acting in hostile capacity to his former employer in so doing. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

5. INSURANCE. } 

Insurer held not liable for breach of life insurance contract where, after 
policy had been delivered to agent, insured was induced by agent, who had obtained 
employment with another insurance company, to cancel such policy and obtain 
another from such other insurance company, and insured obtained no policy 
because of agent’s fraud. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Carter, J., dissenting 
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Appeal from Common Pleas Circuit Court of Greenville County; T. S. Sease, 
Judge. 

Action by Boyd B. McKinney against the Guardian Life Insurance Company 
of America. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Williams & Henry, of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 


CAWTHON v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Tennessee. May 2, 1936. 
93 Southwestern Reporter (2d) 631. 
1. INSURANCE. 

Facility of payment clause of life policy has application to payment of double 
indemnity equally with payment of face amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

Where no beneficiary was named in life policy containing facility of payment 
clause and insurer upon insured’s death paid face value of policy to insured’s wife, 
insurer thereby selected wife as payee, entitling wife to bring suit in her individual 
capacity for double indemnity of policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Error to Circuit Court, Davidson County; Richard P. Dews, Judge. 

Suit by Lena Cawthon against the Metropolitan Life Insurance Company. To 
review a judgment of dismissal, plaintiff brings error. 

Reversed and remanded, with directions. 

Z. Alexander Looby, of Nashville, for plaintiff in error. 

Higgins & Moore, of Nashville, for defendant in error. 

De Haven, Justice. 

This is a suit to recover double indemnity on a policy of $200 issued by the 
defendant in error, on January 10, 1927, on the life of Mitchell Cawthon, husband 
of plaintiff in error. No beneficiary was named in the policy, but it was provided 
therein that at the death of the insured the company would pay: 

“* * * To the executor or administrator of the Insured, unless payment be 
made under the provisions of the next succeeding paragraph. 

“The Company may make any payment or grant any non-forfeiture privilege 
provided herein to the Insured, husband or wife, or any relative by blood or 
connection by marriage of the Insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the Insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims under 
this Policy have been satisfied.” 

The case was tried in the court below on a written stipulation of fact. It 
appears therefrom that plaintiff in error, in December, 1934, having filed proofs 
of death of the insured, was paid the sum of $207.75 by the company, and: 

“That at the time proof of death of the said Mitchell Cawthon was made by 

the plaintiff, she also claimed double indemnity benefit, under the policy, which 
claim, it was agreed by and between the plaintiff and a representative of the 
defendant, should be held in abeyance pending an investigation to be made by 
the defendant as to the way and manner in which the insured, Mitchell Cawthon, 
met his death. 
_ “That the defendant made said investigation and reported to the plaintiff 
in January, 1935, that it denied the claim for double indemnity under the policy 
on the ground that the insured did not come to his death from accidental means, 
independent of all other causes, thereupon the plaintiff brought suit to recover 
said double indemnity benefits.” 

The trial judge held that plaintiff in error could not prosecute the suit in 
her individual capacity and dismissed the same. From the judgment of dismissal, 
plaintiff in error has appealed to this court and assigned errors. 

It was held by this court in Metropolitan Life Ins. Co. v. Chappell, 151 Tenn. 
299, 269 S. W. 21, that under a life insurance policy providing for payment to 
the executor or administrator of the insured, and containing a facility of payment 
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clause authorizing payment to any one equitably entitled thereto, parents of insured, 
not being her personal representatives, could not maintain action for payment, 
as payment under such clause is optional with the insurer. 

Admitting the above rule, it is the contention of plaintiff in error that the 
insurer, having the right to elect to make her payee, and having made its election, 
is bound thereby. 

{1, 2] We think that, when the company elected to pay plaintiff in error the 
face amount of the policy, she thereby became entitled to receive the double 
indemnity, if the insured met his death by accidental means. The facility of pay- 
ment clause has application to the payment of the double indemnity equally with 
the payment of the face amount of the policy. Having selected plaintiff in error 
as the payee of the insurance, it became obligated to pay her the double indemnity, 
if the company owed it. 

Under the agreement made between the parties when the face amount of the 
policy was paid to plaintiff in error, the claim for double indemnity was “held 
in abeyance” pending an investigation by the company as to the way and manner 
the insured met his death. The company did not refuse to pay the double indemnity 
to plaintiff on the ground that it had not designated her as payee; but payment 
was held in abeyance pending an investigation to determine its liability therefor 
on the facts surrounding the death of the insured. After the investigation, the 
company reported to plaintiff that it denied the claim for double indemnity on 
the ground that the insured did not come to his death by accidental means. Upon 
the whole transaction, it clearly appears that the company recognized plaintiff as 
payee and entitled to receive whatever amount was due under the policy. 

Plaintiff's asserted right to the full amount of the insurance owing under 
the policy is not predicated on any executory contract or agreement to that effect 
made by some representative of the company that the insurance would be _ paid 
to her, provided she kept up the payment of premiums, as in Shea v. United 
States Industrial Ins. Co., 23 App. Div. 53, 48 N. Y. S. 548, La Raw v. Prudential 
Ins. Co. of America, 56 App. D. C. 199, 12 F.(2d) 140, 49 A. L. R. 935, and other 
like cases, but is based on an election made after the death of the insured, under 
which election the company acted and paid her a part of the insurance claimed. 

Under the facility of payment clause, the insured consented that the company 
shall have the right to make payment of the insurance to any person falling within 
the description set forth in the clause. This amounted to an agreement that the 
company could name the payee, if it elected to do so. When the company exercised 
this power and selected plaintiff as payee, and recognized her as such by paying 
to her a part of the claim, we think it came too late for the company thereafter 
to insist that she could not maintain a suit for what she insists is the balance of 
the insurance due. The election to pay plaintiff was as to the whole éf the insur- 
ence and not a part. 

We feel constrained to reverse the judgment of the trial court and remand 
the case for further proceedings. Defendant in error will pay the costs of the 
appeal, 


PATEY v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Tennessee, Middle Section. Jan. 18, 1936. 
Certiorari Denied by Supreme Court May 2, 1936. 
93 Southwestern Reporter (2d) 1271. 
2. INSURANCE. 


Insured who, though afflicted with tuberculosis and unable to follow her former 
vecupations of school teacher and proprietor of rooming and boarding house, became 
charity patient in tuberculosis hospital and received from hospital compensation 
equaling or exceeding her former income for teaching class of patients and sub- 
sequently acting as attendant and clerk in X-ray department he/d not entitled to 
disability benefits under life policy requiring that total permanent disability prevent 
insured from performing any work for compensation. i 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Even if insured was entitled to disability benefits under life policy contemplat- 
ing total permenent disability preventing insured from performing any work for 
compensation, insurer held not liable for statutory penalty for refusal to pay where 
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proofs submitted stated insured’s ability to do part-time work, and attending physi- 
cian’s certificate stated that total disability ended on certain date and that insured 
was then partially disabled (Code 1932, § 6434). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Chancery Court, Davidson County; James B. Newman, Chan- 

cellor. 
Suit by Nannie E. Patey against the Metropolitan Life Insurance Company. 

Decree for complainant, and defendant appeals. 

Reversed, and suit dismissed. 

Higgins & Moore, of Nashville, for appellant. 

J. P. Buchanan and Norman Farrell, both of Nashville, for appellee. 


LIFE & CASUALTY INS. CO. v. RUNNION. 
Court of Appeals of Tennessee, Eastern Section. July 13, 1935. 
Certiorari Denied by Supreme Court May 2, 1936. 
94 Southwestern Reporter (2d) 405. 
1. INSURANCE. 


Parties to life policy may validly contract that policy shall be void if before 
its date insured has had any one of certain specified diseases or has been attended 
by a physician for any serious disease or complaint. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 

2. INSURANCE. 

Pellagra and tuberculosis were each classifiable as a “serious disease or com- 
plaint” within life policy providing that, within two years from issuance of policy, 
liability of insurer should be limited to return of premiums if insured before 
date of policy had been attended by a physician for any “serious disease or com- 
plaint.” 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

3. INSURANCE. ; 

Evidence held to establish that insured, who died less than two years after 
issuance of life policy, prior to issuance of policy had pellagra, and perhaps tuber- 
culosis, precluding recovery where policy provided that within two years from 
issuance thereof, liability of insurer should be limited to return of premiums if 
insured before date of policy had heen attended by a physician for any serious 
disease or complaint. 

(For other cases, see Insurance, Dec. Dig. § 665]3].) 

Appeal in Error from Circuit Court, Cocke County; W. P. Monroe, Judge. 

Suit by Hugh Runnion, administrator, against the Life & Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals in error. 

Reversed and suit dismissed. 

McSween, Shepherd & Hurd, of Newport, for plaintiff in error. 


Chas. C. McNabb and John C. Porter, both of Newport, for defendant in 
error. 


McAmis, Judge. 

This is a suit to recover on a life insurance policy, in the sum of $500, upon 
the life of Mrs. Lizzie Runnion, deceased. The company has appealed from the 
finding and judgment of the circuit judge, sitting without the intervention of a 
jury, allowing a recovery for the amount of the policy together with interest and 
the statutory penalty of 25 per cent. 

The policy contains the following provision: 

“Within two years from the date of issuance of this policy, the liability of 
the company under same shall be limited under the following conditions, to the 
return of the premiums paid thereon; (1) If insured before its date has been 
rejected for insurance by this or any other Company, Order or Association, or has 
heen attended by a physician for any serious disease or complaint; or had before 
its date any pulmonary disease or chronic bronchitis, or cancer or disease of the 
heart, liver or kidneys; * * *.” 

The application for the policy was taken by the agent for the company on 
July 9, 1931, and a payment of $1 made at that time to the agent. h 
date of July 27, 1931. Mrs. Runnion died on August 23, 1931. 

Mrs. Runnion having died within less than two years after issuance of the 
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policy, the company invokes the aforestated provision and, by special plea, asserts 
that Mrs. Runnion was never insured under the policy because she “had been 
attended by a physician for treatment of the disease of appendicitis or acute 
influenza, and or, pulmonary tuberculosis, and or pellagra, and suffered from or 
had prior to said date of said policy said above mentioned diseases and especially 
the disease of tuberculosis.” 

[1] The parties may validly contract that the policy shall be void if before its 
date insured has had any one of certain specified diseases or has been attended by 
a physician for any serious disease or complaint. Russell v. Life & Casualty Ins. 
Co., 12 Tenn. App. 205; 37 C. J. 405. 

Such a provision in the policy is similar to a provision that the liability of the 
company will be limited to a return of the premiums paid if insured was not in 
sound health at the time of the issuance of the policy. The legality and binding 
effect of such a provision has been sustained in Tennessee. American Nat. Ins. 
Co. v. Taylor, 13 Tenn. App. 134; American Nat. Ins. Co. v. Smith, 18 Tenn. 
App. 222, 74 S.W.(2d) 1078: Metropolitan Life Ins. Co. v. Chappell, 151 Tenn. 299, 
269 S. W. 21; Life & Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585. 

Plaintiff Hugh Runnion, hushand of the deceased insurer, testified that he 
thought his wife was in good health up until the time of her death; that she 
became ill on Saturday before she died on Sunday with something like pneumonia. 
There is evidence in the record contradicting the claim that Mr. Runnion believed 
his wife to be in good health up until the day before her death. 

However, this is not a suit to rescind the contract for fraud or misrepresenta- 
tion in procurement, and the knowledge or lack of knowledge of insured is not 
material if, as a matter of fact, conditions existed which bring the case within the 
provision of the policy limiting the amount of recovery to the premiums paid. 

Dr. McGaha, testifying: for the insurer, stated that he examined Mrs. Runnion 
in June and July, 1930; that he saw her on four occasions during that time; that 
he detected rales in her lungs, which were still present when the patient was placed 
in the care of another physician; and that he believed Mrs. Runnion was suffering 
with tuberculosis and so advised her husband. He further stated that there was 
no other ailment which would have manifested the symptoms of tuberculosis 
over a period of four weeks and that he treated her for that disease. This was 
about twelve months before the policy was issued and about thirteen months 
hefore her death. 

Dr. Valentine testified that he found Mrs. Runnion suffering from pellagra and 
treated her for it in September and October, 1930. He classified pellagra as “a 
serious disease.” He didn’t examine her particularly for tuberculosis, but stated 
that he did not detect anything to lead him to believe that she had tuberculosis. 

There is no medical evidence to refute the testimony of Dr. Valentine that 
Mrs. Runnion was afflicted with pellagra. Moreover, his testimony with respect 
to tuberculosis is negative, and there is no real conflict between his statement that 
he did not find evidence of tuberculosis and Dr. McGaha’s positive testimony that 
he found symptoms of tuberculosis which led him to believe that she was 
afflicted with that disease in June and July, 1930. 

Dr. Holland testified that pellagra was considered a serious disease and com- 
plaint, as did Dr. Valentine, and there is no proof to the contrary. 

Of the disease of pellagra, Judge Thompson, speaking for this court ir 
American National Ins. Co. v. Taylor, 13 Tenn. App. 134, 139, 140, said: 

“It is known as a major disease and more often proves fatal than curable. * * * 
In the late summer or early fall the symptoms and manifestations disappear and 
the patient is apt to think that he has recovered. But the next spring the 
symptoms and manifestations appear again—generally worse than the year 
before. ves 

“It is equally clear that pellagra is a major disease, so grave, important and 
serious as to affect the general soundness or healthfulness of the system and to 
weaken and undermine the constitution.” F ; 

_In that case, the policy provided that it should not become binding until 
delivered to insured while in good health, and recovery was denied because insured 
wae shown to have been suffering with pellagra at the time of the delivery of the 
olicy. 

[2, 3] We are of opinion that the evidence preponderates against the findings 
and judgment of the court helow and that the weight of the evidence shows that 
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Mis. Runnion had pellagra, and perhaps tuberculosis, within two years prior to 
the date of the policy. Either must be classified as “a serious diséase or complaint.” 
Under this view of the case other questions raised by the assignments of error 
need not be revicwed. 
The judgment below must be reversed, and the suit dismissed, with costs. 
Portrum and Ailor, JJ., concur. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN 
vw. HASSELL. No. 11085. 
Court of Civil Appeals of Texas. Dallas. April 11, 1936. 
93 Southwestern Reporter (2d) 789. 
INSURANCE. 


_ Evidence in action on benefit certificate held sufficient to sustain jury's 
finding that arm amputation caused total and permanent disability to perform 
manual labor. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Action by M. O. Hassell against the Brotherhood of Locomotive Firemen 
and Enginemen. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Conforming to opinion of the Supreme Court, 87 S.W.(2d) 468. 

John T. Suggs, J. T. Suggs, Jr., and R. W. Stoddard, all of Denison, for 
appellant. 

Webb & Webb, of Sherman, for appellee. 

Looney, Justice. 


M. O. Hassell sued the Brotherhood of Locomotive Firemen and Enginemen 
on a benefit certificate, to recover accrued benefits of $50 per month for total 
permanent disability or incapacity to perform all manual labor, resulting from 
an injury sustained in the course of employment, necessitating the amputation 
of his left arm near the shoulder joint. 

The case was tried to a jury and resulted in a verdict and judgment in favor 
of plaintiff for $1,966.65, being the amount of accrued monthly benefits to the 
time of the trial, which, on appeal to this court by defendant, was reversed. 
See 56 S.W.(2d) 223. We held that the evidence conclusively showed plaintiff 
sustained total permanent disability or incapacity for a period of only three 
months and two days prior to the trial, therefore, set aside the judgment of 
the trial court and rendered judgment in favor of plaintiff for $153.23. The 
Supreme Court granted a writ of error and later reversed [87 S.W.(2d) 468, 
471] our judgment, holding that the monthly compensation contemplated by 
the certificate sued upon referred to a physical condition produced by an injury 
substantially incapacitating plaintiff from the pursuit of manual labor, and, 
after assembling and reviewing the pertinent facts, said: “We conclude, there- 
fore, that the testimony hereinbefore stated raises a fact issue as to Hassell, 
on account of his physical condition resulting from the amputation of his arm, 
being totally and permanently incapacitated, up to the time the case was tried, 
from performing all manual labor within the meaning of section 22. That fact 
issue has been determined by the jury. in Hassell’s favor. The brief filed in 
the Court of Civil Appeals by the defendant in error contains a number of 
assignments of error, including an assignment raising the question of sufficiency 
of the evidence to sustain the verdict of the jury. Under the law, we are not 
authorized to pass on that question. However, all other assignments contained 
in the brief have received due consideration and they are hereby overruled. 
The judgment of the Court of Civil Appeals is reversed, and the cause is 
remanded to that court in order that the court may pass on the question of 
sufficiency of the evidence to sustain the verdict of the jury.” 

In view of the construction by the Supreme Court of the language of the 
certificate sued upon, and the court’s expressed opinion, that the evidence raised 
a fact issue as to whether or not the amputation of plaintiff’s arm resulted 
substantially in a total and permanent incapacity to perform all manual labor 
to the time of the trial, we hold the evidence sufficient to sustain the finding of 
the jury, therefore, affirm the judgment of the trial court; but without prejudice 
to any future authorzied action by plaintiff to recover monthly compensation 
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for any period of total and permanent disability or incapacity to perform manual 
labor on account of said injury accruing subsequent to March 23, 1931, the date 
of the judgment appealed from. 

Affirmed. 


SOVEREIGN CAMP, W. O. W. v. SHUFORD. No. 3357. 
Court of Civil Appeals of Texas. El Paso. April 9, 1936. 
Rehearing Denied May 7, 1936. 
93 Southwestern Reporter (2d) 794. 
INSURANCE. 

In action to recover death benefits under life policy providing for payment of 
an old age benefit after insured reached 70 if disabled, without further payment of 
premiums, wherein insurer relied upon an increase in assessment rate and an alleged 
suspension of insured, after he attained 70, for nonpayment of premiums, and 
insured relied upon an estoppel, record /eld to require affirmance of judgment for 
plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from District Court, Starr County; L. Broeter, Judge. 

Action by Margaret J. Shuford against the Sovereign Camp of the Woodmeua 
of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lawrence R. Brooks, of Rio Grande, and J. T. Canales and Kenneth Faxon, 
both of Brownsville, for appellant. 

Pope & Pope, of Laredo, for appellee. 


METROPOLITAN LIFE INS. CO. v. GREENE. No. 3364. 
Court of Civil Appeals of Texas. El] Paso. April 16, 1936. 
Rehearing Denied May 7, 1936. 
93 Southwestern Reporter (2d) 1241. 
1. INSURANCE. 

In action on group policy, evidence held to sustain findings that plaintiff- 
employee suffered total permanent disability during period of employment. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Provision in group policy requiring due notice and proof that employee while 
insured and prior to his sixtieth birthday had become totally and permanently dis- 
abled meant that disability had to occur while insured-employee was covered by 
policy, and not that proof was required to be made during that time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4, INSURANCE. 

In action on group policy, insurer held not entitled to peremptory instruction on 
ground that insured-employee could not claim disability benefits because not 
employed for one year since new policy went into effect, where employee was insured 
under earlier policy and terms of new policy protected such employee from opera- 
tion of one-year provision. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

In action on group policy, insurer could not complain that issues relating to total 
and permanent disability did not embody issue of continuous disability where only 
insured-employee’s certificate contained word “continuously,” since insured’s con- 
tractual rights were controlled by policy rather than by certificate. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

9. INSURANCE. 

Insurance contract is deemed to be made at time and place where final act is 
performed which evidences parties’ acquiescence or final meeting of minds upon 
terms of agreement. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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10. INSURANCE, ‘ 

Place where insurance contract is made is deemed to be place of performance, 
unless agreement evidences that different place was fixed. 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 

11. INSURANCE, 

Group policies issued and delivered in New York were New York contracts, as 
between insurer and employer. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

12. INSURANCE. 

Group policy which, as between insurer and employer, was New York contract 
became effective as to insured-employee when certificate was delivered, and was 
governed by laws of state where such delivery was made. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

13. INSURANCE. 

Where certificate under New York group policy was issued in California and 
delivered to insured-employee in Arizona and insured removed to Texas after insur- 
ance terminated, as between insured and insurer, contract could not be regarded as 
Texas contract so as to allow recovery of attorney’s fee in action on policy ii: 
Texas (Vernon's Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

14. INSURANCE. 

Insured-employee entitled to recover in suit in Texas on group policy which, as 
to him, was not Texas contract, could not recover attorney's fee and penalty, not- 
withstanding amendment to statute providing that such attorney’s fee should be 
regarded as part of costs (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 

Suit by Frank M. Greene against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 


MODERN WOODMEN OF AMERICA v. HARPER. No. 1613—6517. 
Commission of Appeals of Texas, Section B. May 13, 1936. 
94 Southwestern Reporter (2d) 156. 
1. INSURANCE. 

Usually, retention of payment after suspension of benefit certificate issued )y 
fraternal benefit society is recognition of reinstatement for which payment is made. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

2. INSURANCE. 

Any action of proper officers of fraternal benefit society, recognizing continued 
validity of benefit certificate after actual or imputed knowledge of breach of its 
provisions, amounts to waiver of right to forfeit certificate on account of such 
breach. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

3. INSURANCE. 

Fraternal benefit society can provide that no subordinate body or subordinate 
officer may waive any provision of its Constitution or laws (Rev. St. 1925, art. 4846). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

4. INSURANCE. 

Fraternal benefit society can be bound on principles of waiver or estoppel by 
conduct of officers and agents authorized to speak and act for it (Rev..St. 1925, art. 
4846). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

5. INSURANCE. 


Officer of subordinate body of fraternal benefit insurance society is agent vi 
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society, if essential elements of agency are present, notwithstanding that he is also 
officer of subordinate body. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

6. INSURANCE. 

Act of head clerk of fraternal benefit society in accepting and receiving over- 
due payments held binding on society, as respects whether such acceptance and 
retention reinstated insured. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

7. INSURANCE. 

Fraternal benefit society’s acceptance and retention of overdue payments on 
benefit certificate reinstated insured, who was not in good health as required b, 
by-laws, where society had previously accepted without objection overdue payment 
when insured was not in good health, notwithstanding by-law provision that society 
could retain overdue payment without waiver until society had knowledge that 
insured was not in good health at time of such payment. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


8. INSURANCE. 

Fraternal benefit society’s retention of overdue payments for some months after 
receiving proof of death waived by-law provisions respecting reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Sarah Jane Harper against the Modern Woodmen of America. The 
Court of Civil Appeals [57 S.W.(2d) 863] affirmed a judgment for the plaintiff, and 
the defendant brings error. 

Judgments of the trial court and the Court of Civil Appeals affirmed. 

George G. Perrin and George H. McDonald, both of Rock Island, IIl., and 
Templeton, Brooks, Napier & Brown, of San Antonio, for plaintiff in error. 

A. N. Steinle and H. D. Barrow, both of Jourdanton, for defendant in error. 


PEOPLES LIFE INS. CO. v. O'HARA. No. 11640. 
Court of Civil Appeals of Texas. Dallas. April 25, 1936. 
Rehearing Denied May 23, 1936. 
94 Southwestern Reporter (2d) 204. 
1. INSURANCE. 

Where insured on lapse of life policy and its extension under nonforfeitable 
clause applied for reinstatement and signed note for past-due premium, acceptance 
by insurer of note and application reinstated policy, notwithstanding past-due pay- 
ment of premium was by note and not cash and was charged against reserve of 
life policy (Rev. St. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Under nonforfeitable clause of life policy providing extended insurance would 
be reduced in ratio of assured’s indebtedness to insurer to net value of extended 
insurance, amount of note given for past-due premium on application for reinstate- 
ment which had not been paid when due could be cosidered in determining amount 
of extension insurance enforceable at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Action by Aline O’Hara, administratrix of the estate of Earl W. O'Hara, 
deceased, against the Peoples Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

Reformed, and as reformed, affirmed. 

Brame & Brame, of Sherman, for appellant. 

Webb & Webb, of Sherman, for appellee. 


Court of Civil Appeals of Texas. Beaumont. April 30, 1936. 
94 Southwestern Reporter (2d) 228. 


1. INSURANCE. . 5 esd il : 
Evidence held insufficient to support judgment for disability benefits of group 
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life policy issued to railway company insuring employee thereof on ground that 
disability due to heart disease occurred at time when employee was covered by 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. | 

In action for disability benefits of group life policy issued to railroad company 
covering company’s employees, evidence held to support finding that policy of 
discharged employee was not automatically reinstated when he returned to work 
for company and made two trips pending action on his application for reinstate- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from District Court, Harris County; Allen B. Hannay, Judge. 

Action by Joseph Manuel Fernandez against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

Charles Murphy, of Houston, for appellee. 


WASHINGTON NAT. INS. CO. v. ANDERSON. No. 11948. 
Court of Civil Appeals of Texas. Dallas. April 4, 1936. 
Rehearing Denied May 9, 1936. 
94 Southwestern Reporter (2d) 263. 
1. INSURANCE. 

False representations of insured in application for life policy as to condition of 
health, treatment for serious disease within two years previous to application, and 
that he had not been examined by physician within such time, would be fatal to 
recovery on policy, since each was material to risk and would avoid policy. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 


2. INSURANCE. 

Evidence held to support judgment awarding recovery on life policy on ground 
that insured had not been guilty of fraud in application for policy by misrepre- 
sentation as to condition of health and that he had not been examined by physician 
or treated for serious disease within two years prior to application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from County Court at Law No. 1, Dallas County; Paine L. Bush, 
Tudge. 

Action by Laura Anderson against the Washington National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Geo. E. Hughes and Reed & Currie, all of Dallas, for appellant. 

C. M. Whitehurst and Sessions and Shaeffer, all of Dallas, for appellee. 

Jones, Chief Justice. 

In a suit in a county court at law of Dallas county, Laura Anderson, appellee, 
recovered judgment against Washington National Insurance Company, appellant, 
on an insurance policy issued on the life of Perry Anderson, deceased husband of 
appellee, in the sum of $310, the face of the policy, with interest from the Ist 
day of November 1933, $37.20 as 12 per cent. penalty, and the sum of $150 as a 
reasonable attorney fee. The last two items draw interest at the rate of 6 per 
cent. per annum from October 29, 1934, the date of the judgment, and appellant 
has duly perfected an appeal. The facts are: 


{1] On August 17, 1933, appellant issued to deceased the life insurance policy 
in suit, and appellee was named as beneficiary. Perry Anderson died October 13, 
1933. There is no question in this case but that the weekly premiums—25 cents 
per week—had been paid up to the time of deceased’s death. there is no question 
but that, if entitled to recover, the right to recover the statutory penalty and a 
reasonable attorney fee allowed by judgment existed. Appellant bases this appeal 
on the claim that the insured falsely represented the condition of his health 
at the time the policy was issued, and falsely represented that he had not been 
treated for a serious disease for two years previous to the application, and falsely 
represented that he had not been examined by a physician within such specified 
time, and that by means of such misrepresentations he had practiced a fraud on 
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appellant. Under the terms of the policy, such defense, if maintained, would be 
fatal to a recovery by appellee, for each of said defenses is material to the risk, 
and would avoid the policy. 24 Tex. Jur. 948 § 194, and authorities cited. 

The case was tried to a jury, submitted on special issucs, and, in response to 
such issues, the jury returned a verdict in effect as follows: (1) That at the time 
the insured, Perry Anderson, signed the application for insurance, he had not been 
treated by a physician for a serious disease within two years of the date of the 
issuance of the policy; (2) the insured, Perry Anderson, was in sound health at 
the time the policy in question was issued to him; (3) the insured, Perry Ander- 
son, did not misrepresent the state of his health at the time he made out his 
application for insurance; (6) the defendant company did not tender back the 
premium paid on the insurance policy. The findings of the jury are adverse to 
appellant on each of its alleged defenses. 

Appellant requested peremptory instructions in its favor, objected to submis- 
sion of each of the special issues, on the ground that there was no evidence to 
warrant such submission, filed a motion for judgment non obstante veredicto, 
and has duly assigned error on the adverse ruling of the court in respect to each 
of these matters. Each assignment of error is based upon the ground that there 
is no evidence to sustain any of the respective findings. The question therefore is, 
Is there evidence to sustain the findings? 

A reputable physician of Dallas testified that he had treated the deceased, Perry 
Anderson, at the Baylor Clinic in May, 1933, and found him in a very serious con- 
dition, suffering from aneurism of the aorta, superinduced from syphilis in its ter- 
tiary stage; that he informed the deceased of his serious condition and insisted upon 
his coming back for a weekly treatment; that deceased came back two or three 
times and then stopped; that in October, 1933, on the day before deceased died, he 
again saw him in the hospital, and found him in a serious condition, suffering from 
an aneurism of the aorta, in line with his previous diagnosis, from the effect of 
which he died the following morning; that he asked for and obtained permission 
from appellee to make a post mortem examination, and by means of such examina- 
tion discovered that his original diagnosis was correct; that the condition of the 
aneurism when he first saw deceased showed that it had existed previous thereto 
for at least three months. The written application for the policy, signed by deceased, 
showed that he had been treated for no serious disease for two years past, had 
been examined by no physician, and was in sound health. 

The above is the effect of the evidence offered by appellant to maintain its 
defense against payment on the insurance policy. 

The inspection report made by one of appellant’s duly authorized inspectors 
certified that on August 18, 1933, the day after the date of the policy, but before 
its delivery, the insured appeared to be in good health; that insured had had no 
serious illness or injury in the last five years; that the inspector was satisfied as to 
the insurance risk, and approval of the issuance of the policy was recommended by 
this inspector. 

Appellee, Laura Anderson, wife of deceased, testified that at the time of this 
report she and the deceased had been married for seven years; that during that 
entire time he had appeared to be in good health, had done manual labor all of this 
time, and had continued to do manual labor up until the day before his death; that 
within her knowledge he had not been treated for any disease other than for the 
“flu”; that she had always been in good health. 

Previous to the issuance of the policy in suit, in 1931, appellant had issued to 
deceased and to appellee each an accident and sick benefit policy; in 1932 deceased 
had been paid $10 by appellant on this former policy for a week’s illness caused by 
an attack of influenza. It was also shown that deceased intended to allow this 
former policy to lapse because of the amount of the weekly premiums, but was 
induced to take out the policy in suit because the premium payments were only one- 
half of the sum the other had been. This is all of the evidence offered by appellee 
to refute the contentions of appellant as to deceased’s physical condition at the time 
policy was issued. 

[2] While the evidence offered by appellant is cogent, yet we cannot say that 
the verdict of the jury, in effect repudiating such evidence, is unsupported by any 
evidence, as contended by appellant in its various assignments. In other words, this 
case appears to be primarily one of fact, in which appellee’s evidence was adopted 








518 ite Insurance Law Journal, Vol. 87 [Oct., 1936 


rather than that of appellant’s, and, though this court would likely have made dii- 
ferent findings, yet the view of this court cannot be substituted for the findings of 
the jury, which has support in evidence. If the jury believed appellee when she 
testified that, during the last seven years of his life, the deceased had continually 
done manual labor, had the appearance of good health, had maintained approxi- 
mately the same weight, and had only had an attack of the “flu,” this would be 
inconsistent with so serious a physical condition as described by the evidence of 
appellant’s medical testimony. The jury, therefore, did not exceed its power when 
they accepted appellee’s evidence and refused that of appellant. 

It necessarily follows that this case must be affirmed, and it is so ordered. 

Affirmed. 


LEWIS v. CONNECTICUT GENERAL LIFE INS. CO. No. 2936. 


Court of Civil Appeals of Texas. Beaumont. May 21, 1936. 
Rehearing Denied May 27, 1936. 
94 Southwestern Reporter (2d) 499. 
2. INSURANCE. 


Where no time within which proof of loss is to be made is stipulated in policy 
requiring proof of loss, proof must be made within reasonable time after occurrence 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 


Compliance with requirement of proof of loss, contained in policy insuring 
against death and permanent total disability, is condition precedent to recovery on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

4. INSURANCE. 

What constitutes reasonable time in which proof of loss may be made is ques- 
tion of law for court, and not question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. 

Insured held not entitled to recover disability benefits of life policy providing 
that insurer would pay benefits on due proof of loss, where proof was not attempted 
to be made until 5 years, 1 month, and 11 days after commencement of disability. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

6. INSURANCE. 

Insured’s ignorance of requirement of due proof of loss of group life policies 
containing disability provision held not to excuse delay of over 5 years in filing 
proof of disability, where certificates issued to insured stated that they were issued 
under terms and conditions of policies and by exercise of reasonable diligence 
insured could have fully informed himself thereof. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

7. INSURANCE. 

Insured held not entitled to recover disability benefits of group life policy pro- 
viding that insurance should cease at termination of insured’s employment, where 
insured became disabled subsequent to his discharge and no effort was made to con- 
vert policy or obtain new insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

8. INSURANCE. 

Employee held not entitled to recover disability benefits of group life policy for 
disability occurring within 31 days after termination of employment on which policy 
provided that insurance should cease, notwithstanding provision for renewal or 
conversion of insurance within 31 days, where employee failed to apply for co1- 
version and agreed to cancellation of insurance by acceptance of refund of unearned 
portion of last premium and by its terms policy was not in force during period 
granted for conversion. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
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9. INSURANCE. . 

31-day grace period for renewal of insurance under group life policy containing 
disability provisions by payment of premiums held ineffective to continue insurance 
of employee after termination of employment on which insurance was terminated 
under provisions of policy, where employee failed to avail himself of right to 
extend, convert, or renew insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 
10. INSURANCE. : 

Insured held not entitled to recover disability benefits under group life policy, 
where insured failed to give notice of claim within 2 years after termination of 
employment as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from District Court, Jefferson County; R. L. Murray, Judge. 

Action by John Lewis against the Connecticut General Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

D. E. O’Fiel, of Beaumont, for appellant. 

Orgain, Carroll & Bell, Ewell Strong, and John G. Tucker, all of Beaumont, 
for appellee. 


CONNECTICUT GENERAL LIFE INS. CO. v. WARNER. No. 2864. 
Court of Civil Appeals of Texas. Beaumont. May 8, 1936. 
Rehearing Denied May 13, 1936. 

94 Southwestern Reporter (2d) 514. 


1. INSURANCE. 

In action for disability benefits of group life policy requiring due proof of dis- 
ability, instruction defining “reasonable time” within which proof was required to 
be made as time necessary under circumstances to do conveniently what contract or 
duty required should be done in particular case held reversible error, since rule of 
reasonable diligence in ascertaining rights, and not that of convenience, applied. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
2. INSURANCE. 

Provision of life policy containing disability provision making furnishing of due 
proof of loss condition precedent to enforcement of policy held valid as reasonable 
and not in violation of any statute or public policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 


Proof of loss furnished after expiration of reasonable time does not comply 
with requirement for due proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE. 

Proof of disability 3 years and 19 days after occurrence thereof held not “due 
proof of loss” within life policy covering disability, since not made within reason- 
able time, notwithstanding insured’s want of knowledge of provisions of policy, 
where certificate of insurance issued to insured referred to policy by number and 
recited that insurance was subject to terms and conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Levy Warner. against the Connecticut General Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Orgain, Carroll & Bell, of Beaumont, for appellant. 

David E. O’Fiel, of Beaumont, for appellee. 
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CONNECTICUT GENERAL LIFE INS. CO. v. SMITH. No. 2901. 
Court of Civil Appeals of Texas. Beaumont. May 15, 1936. 
Rehearing Denied May 20, 1936. 
94 Southwestern Reporter (2d) 519, 
1. INSURANCE. 

In action for disability benefits of group life policy wherein insured specially 
pleaded various sicknesses and afflictions allegedly causing disability, admission of 
evidence to prove that insured had only one good eye held reversible error, 1: 
absence of allegation in pleading that disability was in any degree due to bad eve- 
sight. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


2. INSURANCE. 

Delay of 3 years, 10 months, and 28 days in making proof of disability held 
unreasonable and not to constitute “due proof of loss” within disability provision uf 
life policy, precluding recovery thereon. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
3. INSURANCE. 

Proof of loss furnished after expiration of reasonable time does not comply 
with requirement of “due proof of loss,” 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
4. INSURANCE. 

Insured held not entitled to recover disability benefits of group life policy, in 
absence of due proof of loss as required by policy. 


(For other cases, see Insurance, Dec. Dig. § 536.) 

Appeal from District Court, Jefferson County; Geo, C. O’Brien, Judge. 

Action by F. M. Smith against the Connecticut General Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Orgain, Carroll & Bell, of Beaumont, for appellant. 

David E. O’Fiel, of Beaumont, for appellee. 


ASHWORTH v. MODERN WOODMEN OF AMERICA. No. 13374. 
Court of Civil Appeals of Texas. Fort Worth. May 8, 1936. 
Rehearing Denied May 29, 1936. 

94 Southwestern Reporter (2d) 530. 

INSURANCE. 

Where insured changed beneficiary on life policy from his wife to his mother, 
wife who delayed suit more than eight months after insured’s death and more than 
six months after insurer had paid designated beneficiary, after having informed 
wife’s counsel that she had no claim to benefits, held estopped from claiming bene- 
fits under policy and not otherwise entitled to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 782.) 


Appeal from District Court, Tarrant County; A. J. Power, Judge. 
Suit by Annis Pearl Ashworth against the Modern Woodmen of America. 
Judgment for defendant, and plaintiff appeals. 
Affirmed. 
Chas. T. Rowland, A. C. Heath, and A. E. Harding, all of Fort Worth, for 
appellant. 
Cantey, Hanger & McMahon and F. T. Denny, all of Fort Worth, for appellee. 


EMERY v. PRUDENTIAL INS. CO. OF AMERICA. No. 5704. 
Supreme Court of Utah. May 11, 1936. 
57 Pacific Reporter (2d) 747. 
1. INSURANCE. 
In action on life policy, evidence concerning failure of beneficiary to file formal 
proofs of death or to make formal claim with local officers as required by policy held 
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admissible on issue of payment of premiums, notwithstanding insurer’s denial of 
liability prior to suit.’ 

(For other cases, see Insurance, Dec. Dig. § 65414.) 
2. INSURANCE. 4 : 

Life policy issued and continuing in force upon consideration of payment oi 
monthly premiums held to have lapsed upon default of premium payments without 
further act on part of insurer where loan against policy had substantially consumed 
cash surrender value and no dividend accumulations were available for application 
on premium. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
3. INSURANCE. ' 

Evidence held to support judgment denying recovery on life. policy on ground 
that policy had lapsed for nonpayment of monthly premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Salt Lake County; Roger I. McDonough, Judge. 

Action by Eva W. Emery against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

K. C. Tanner, of Portland, Or., and Paul E. Reimann, Richard S. Johnson, and 
Clarence F. Williams, all of Salt Lake City, for appellants 

Van Cott, Riter & Farnsworth, of Salt Lake City, for respondent. 

Morrat, Justice. 


Eva W. Emery, plaintiff and appellant, brought this action to recover as bene- 
ficiary under a policy of life insurance issued September 8, 1930, on the life of 
Walter W. Pettit. The insured was the son of the beneficiary. The policy was 2 
twenty-year endowment in the sum of $1,000 payable to his mother in the event of 
the death of the insured. 


A monthly premium of $4.22, payable in advance, was required to keep the 
insurance in force. The policy provided that “premium payments to be recognized 
by the company must be entered at the time of payment in the premium receipt 
book belonging with this policy.” This book showed that twenty-four monthly 
premiums had been paid. Plaintiff alleged that twenty-nine monthly premiums had 
been paid. This issue was submitted to the jury under an instruction which stated 
that before plaintiff could recover she must prove that at least twenty-eight monthly 
premiums had been paid. The correctness of this instruction is not questioned. 
The instruction was requested by plaintiff. The issue of fact upon which this case 
must be determined is whether twenty-eight premiums had been paid. This issue 
determined adverse to the plaintiff is fatal to her cause. It was fairly submitted to 
the jury and a general verdict in favor of defendant was returned, and, also, in 
answer to a direct question, a special verdict was returned specifically finding that 
no premiums had been paid on the policy except those recorded in the premium 
receipt book. 


Appellant contends that the general and special verdicts were contrary to the 
law and the evidence. Other contentions are presented: (1) That the admission by 
answer that the three policies (which will hereinafter be referred to) surrendered 
to defendant, which had certain surrender values, imposed upon defendant the duty 
to explain the disposition or application of the cash surrender values of these 
policies, it being appellant’s contention that the proceeds from such policies were 
applied in payment of premiums. It is manifest that this is but a subsidiary ques- 
tion to the main question of the payment of premiums. (2) That “denial of lia- 
bility prior to suit precluded interrogation of witnesses concerning failure of plain- 
tiff to file formal proof of death or failure to make formal claim with local officers.” 

[1] The cases cited by appellant relate to the proposition “that, where the 
insurer unconditionally denies all liability under the policy sued on, he waives the 
condition in the policy requiring proofs of death.” Moran v. Knights of Columbus, 
46 Utah 397, 409, 151 P. 353, 357, and cases there cited. Waiver of notice of 
proof of death by denial of liability is a different matter from precluding the exam- 
ination of witnesses as to why such proof was not furnished for the purpose oi 


1 Moran x. Knights of Columbus, 46 Utah, 397, 409, 151 P. 353, 357. 
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showing motive or to test the credibility of a witness. The cases are not in point, 
and the evidence was properly admitted on the issue of the payment of premiums. 

{2, 3] (3) Appellant urges that counsel for respondent, during argument in th: 
trial court, made “unwarranted remarks” that were prejudicial when counsel stated, 
“I asked her (the plaintiff) to bring the premium receipt books on the two and she 
didn’t bring them in.” This remark was objected to. Some explanations were 
made. The reason for the receipt books not being in court was partly explained. 
The jury had the opportunity to hear the explanation as the record discloses the 
matter was discussed in the presence of the jury. Remarks that might cause prej- 
udice or be a basis for prejudicial inferences or which tend to discredit or cast 
reflections upon a party should be avoided unless the evidence warrants the draw::..z 
of such conclusions. The court and counsel participated in the remarks which fo!- 
lowed the statement by plaintiff's counsel, “I object to that.” No other or further 
objection was made. No action on the part of the court was invoked by plaintiff to 
require a retraction, to strike the remark, or to admonish the jury to disregard it, 
nor was the court requested to make a ruling thereon. This is not sufficient to 
bring the matter here for review. 

As stated, however, in the case of Andrews v. Free, 45 Utah 505, 146 P. 555, 
558, “On the face of it, the remark looks innocent enough and harmless.” From the 
point of view of counsel for defendant, at the time the remark was made, it was a 
simple fact. The difficulty with the situation was that all parties knew of the 
request to produce the receipt books, but nothing further was revealed until the 
remark by counsel and the explanation which followed. Even if properly here, any 
basis for the innuendo contended for is lacking in the record, and even if the remark 
was prejudicial, no request was made to the court for an admonition or caution to 
the jury, leaving the appellant in such position that she is now precluded from claim- 
ing prejudice. Workman vy. Henrie, 71 Utah 400, 266 P. 1033, 58 A. L. R. 1346. 

{4] (4) Appellant argues a number of assignments under the heading: “Where 
a Policy Contains Specific Provisions for Forfeiture by the Insurer, the Policy Does 
Not Terminate Nor Become Void Until the Insurer Employs Appropriate Methods 
for Forfeiture.” Counsel for appellant disregards or fails to distinguish two fun- 
damental matters provided in the policy. One is the lapse of the policy for failure 
to pay the monthly premiums. The other is the forfeiture of the policy for failure 
to repay a loan in the event a loan has been made by the company to the insured. 


The policy comes into existence and continues to remain a binding contract oniy 
upon the consideration of the payment of the monthly premiums of $4.22 payable oa 
delivery of the policy and a like amount on or before the 8th day ef each month 
thereafter. Failure to pay as thus provided would work a lapse of the policy. It 
is provided in the policy also that if the policy be continued in force, the insured 
may borrow from the insurer on the security of the policy and by assignment of 
the policy to the insurer for such purpose. The amount of the loan is limited to 
the cash surrender value. Failure to repay the indebtedness or the interest, it is 
provided, shall not avoid the policy unless the total indebtedness equals or exceeds 
the loan value at the time of failure. The provision relating to payment of pre- 
miums and the repayment of a loan are distinct provisions. Failure to pay pre- 
miums would lapse the policy whether the loan equaled or exceeded the cash sur- 
render value or whether or not there was a loan, subject to the automatic extended 
insurance clause, which, in the event of a lapse for nonpayment of premiums, pro- 
vides for a paid-up term policy to continue in force from the date to which pre- 
miums have been paid for such term as the cash surrender value of the policy, 
increased by dividend additions standing to the credit of the policy, reduced by any 
indebtedness against the policy, will purchase at single premium term rates. The 
loan against the policy having substantially consumed the cash surrender value, and 
there being no dividend accumulations, the insured having applied the full amount 
of the loan to the payment of premiums, of necessity the policy lapsed upon default 
of payment of premiums. The forfeiture clause for nonpayment of a loan has no 
application in this case. The contention that the policy did not lapse for nonpay- 
ment of premiums because the insurer had not proceeded to forfeit the policy for 
nonpayment of the loan is untenable. 


[5] (5) Lastly, it is contended that the general and special verdicts were con- 
trary to the law and the evidence. This brings us to the proposition first stated. 
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The record discloses that at the conclusion of the trial plaintiff interposed a motioa 
requesting the court to direct the jury to find a verdict in her favor. A like motion 
had been made on the part of the defendant, for a directed verdict in its favor. 
When the trial court suggested that the two motions might result in requiring th: 
court to withdraw the case from the jury, counsel for plaintiff promptly withdrew 
his motion and requested the court to submit the cause to the jury. The case was 
thereupon submitted to the jury. Plaintiff requested and the court accordingly 
instructed the jury as follows: “In order for plaintiff to recover in this action, you 
must find from the evidence that there were not only premiums paid on the policy 
for twenty-four months as claimed by defendant, but in addition thereto that not 
less than four additional premiums were paid by the insured and plaintiff; and if 
you find from the preponderance of the evidence that not less than 28 monthly pre- 
miums were paid, then you will find in favor of the plaintiff in the sum of $945.78 
with interest thereon at the rate of eight per cent per annum from and since the 
20th day of February, 1934, to date of your verdict, which interest would amount 
to $68.94, which would make a total of principal and interest in the sum and amount 
of $1,014.72.” 

Had there been no other instruction given, the issue is so clearly and definitely 
stated that it would be difficult to more emphatically present the situation. To the 
above, the court added two special questions upon the -request of defendant. They 
were: “Question: (1) Were any premiums paid on the policy sued upon that are 
not credited in the receipt book? Answer: No. Question: (2) If you answer ihe 
above interrogatory ‘Yes,’ state how many premiums of $4.22 each were paid that 
were not credited in the premium receipt book.” 

No answer was given by the jury to the second question. Having answered the 
first question “No,” it was unnecessary to answer the second question as the only 
answer that could be given consistent with the first answer would of necessity have 
been “None.” 

No good purpose could be served by reviewing the evidence in detail. The 
simple statement of the situation reveals one of two situations. Either there was 
a conflict in the evidence or there was no evidence contrary to the record made by 
the policy receipt book. The premium receipt book was received in evidence. It 
contains a record of twenty-four monthly premium payments. Among other things 
relating to the payment of premiums, it contains the following language, “Pre- 
miums * * * to be recognized by the company must be entered at the time of 
payment in this premium receipt book,” which is the same language as found in the 
policy itself. 

Plaintiff claimed to be entitled to a credit for four additional premiums claimed 
to have been paid in cash, and several additional ones from funds from the sur- 
render of three other policies. Defendant admitted the surrender of the policies, 
but claimed the cash for the surrender of the policies was paid as shown by receipts 
submitted and received in evidence. Without question there was a conflict in the 
evidence. The issue was fairly submitted to the jury upon the conflicting evidence, 
and verdicts were rendered as above indicated. Under the circumstances, it remains 
only to affirm the judgment. 

Such is the order, respondent to recover costs. 

Elias Hansen, C. J., and Folland, Ephraim Hanson, and Wolfe, JJ., concur. 
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ACCIDENT 


LONDON GUARANTEE & ACCIDENT CO., Limited v. WOELFLE. No. 16386. 
Circuit Court of Appeals, Eighth Circuit. April 20, 1936. 
83 Federal Reporter (2d) 325. 
1. INSURANCE. 


Service of summons on Superintendent of Missouri Insurance Department in 
Missouri resident’s action against English insurance company on accident insurance 
policies, issued in Illinois to one residing therein at such time and when he died 
and payable to his estate, administered in such state by Illinois executor, held valid; 
such policies being outstanding in Missouri within provision of Missouri statute 
that service on such superintendent should be deemed personal service on foreign 
insurance company (Mo. St. Ann. § 5894, p. 4495). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

2. INSURANCE. 

Burden of proving allegations of petition in action on accident insurance policies 
as to accidental death of insured was on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

Testimony in deposition of insurer’s general agent, who furnished information 
on which insurer paid total disability indemnity before insured’s death, to the 
effect that he had satisfied himself that insured had had a fall, held competent in 
action on accident policies by insured’s widow as bearing on weight of defendant's 
payment of such indemnity as evidence contradicting its claim that no accident 
occurred. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

18. INSURANCE. 

Whether insured, whose death was alleged to have been accidental, fell during 
golf game, held for jury under evidence in his widow’s action on accident insurance 
policies. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Action by Hortense Woelfle against the London Guarantee & Accident Company, 
Limited. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones, Lon O. Hocker, Frark 
Y. Gladney, and Sullivan, Reeder & Finley, all of St. Louis, Mo., on the brief), for 
appellant. 

J. L. London, of St. Louis, Mo. (John S. Leahy, Lambert E. Walther, and 
Leahy, Saunders & Walther, all of St. Louis, Mo., on the brief), for appellee. 


Before Stone, Sanborn, and Thomas, Circuit Judges. 


TRAVELERS PROTECTIVE ASS’'N OF AMERICA v. SHERRY. No. 4—4314. 
Supreme Court of Arkansas. May 18, 1936. 
Rehearing Denied June 15, 1936. 
94 Southwestern Reporter (2d) 713. 
1. INSURANCE. 


Association, by-laws of which authorized directors to reinstate members paying 
past-due premiums on accident insurance policies within 48 days after default, held 
not bound to apply on premium in default amount due insured for injury sustained 
shortly before expiration of time for payment of such premium in order to avoid 
forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

2. INSURANCE. 

Payments of past-due accident insurance premiums on several occasions within 

time allowed by policy as condition precedent to insured’s reinstatement as member 
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of association issuing it held insufficient to keep policy in force after maturity date 
of premium not paid at time of insured’s accidental death within such period. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

3. INSURANCE. 

Insurance contract of dubious or doubtful meaning should be construed most 
favorably to insured, but unambiguous provisions thereof must be construed accord- 
ing to their plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Pulaski County, Third Division; J. S. Utley, Judge. 

Action by Mrs. Julia Sherry against the Travelers Protective Association of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed, and case dismissed. 

Owens & Ehrman and E. L. McHaney, Jr., all of Little Rock, and Maurice P. 
Phillips, of St. Louis, Mo., for appellant. 

Vick & Sluyter and June P. Wooten, all of Little Rock, for appellee. 

BuTLer, Justice. 

The appeal in this case challenges the verdict and judgment of the court below 
for several reasons. It will be necessary, however, to notice only one; that is, the 
contention made that the verdict is not supported by sufficient legal evidence. 

The action is based upon an accident policy issued by the appellant to appellee’s 
husband who was killed in an automobile accident on January 27, 1935. On Janu- 
ary 30th, following, the insured’s son, acting as agent for Mrs. Julia Sherry, the 
beneficiary, notified the local agent of appellant company of the death of his father 
and made inquiries concerning the status of the accident policy. He was informed 
that there was no liability for the death of the insured because of failure to pay 
the semiannual premium due and payable on December 31, 1934. At that time the 
son informed the agent that the insured had received an accidental injury on the 
evening of December 31, 1934, at about 10:30 p. m., which had totally disabled the 
insured for a time and partially disabled him for an additional period, and requested 
that $7.50 of the benefits for this disability be applied to the payment of the past- 
due premium. When this information was received by the agent, he furnished 
blanks for making proof of claim and notified the association by letter at its home 
office informing it that the insured had been killed in an automobile accident sub- 
sequent to the injury in December preceding. Upon receipt of proof of injury, 
appellant paid for the total and partial disability claim without investigation in the 
sum of $57.15. This payment was made by check which was indorsed and collected 
by Mrs. Sherry. Thereafter, in March, 1935, a claim was made for death benefits 
in the sum of $2,500, which the association refused to recognize, and the suit fol- 
lowed resulting in a verdict and judgment in favor of appellee. 


|1] The position was taken by the appellee, and is now contended for, that while 
it is true that the insured failed to make the semiannual premium payment of $7.50 
due on December 31, 1934, yet, because of the injury received by the insured on 
that date from which disability followed, the appellant owed the insured a sufficient 
amount to pay the premium, and that the appellant’s duty was to apply a sufficient 
amount of this indebtedness to the payment of the premium so as to avoid a for- 
feiture of the policy. This contention must be determined by the applicable pro- 
visions of the policy and by-laws. 


The insured was a class A member of the association and entitled, so long as 
the policy was in force, to receive a certain amount of weekly benefits for accidental 
injury resulting in total or partial disability, and also, in case of death from acci- 
dental injuries, in the sum sued for. The dues or premiums were payable annually 
in advance on December 31st of each year, or in semiannual installments, if pre- 
ferred, on December 3lst and June 30th, without notice. No grace period was 
provided in which the policy should remain effective after the maturity date of the 
premium, but any member might be reinstated, if, within 48 days after default, 
the premium was paid. He was not, however, entitled to receive benefits for any 
injury between the date of default and the tender and acceptance of the past-due 
premium. It was further provided that after the 48 days had elapsed, the member 
could be restored only by making formal application in the manner provided for new 
members. There was the further provision that the board of directors of the 
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association might cancel any membership if deemed advisable whenever the risk, in 
the opinion of the board, became more hazardous than when first assumed, “or, 
for any other reason which at the discretion and in the opinion of the Board of 
Directors makes such cancellation advisable’; and “* * * that the Board of 
Directors shall have the power at any dues-paying period to refuse to renew the 
membership of any member and decline to accept his dues when the member’s 
duties or physical condition in the disposition and in the opinion of the Board of 
Directors warrants such action.” 

The accident suffered by the insured, which resulted in his total disabilit, 
occurred at 10:30 p. m. on the 3lst of December, 1934. The notice was given cer- 
tainly not earlier than January 30th, following, and proof was made on February 
6th, following. According to the certificate of the physician which was accepted 1, 
appellant, the insured was totally disabled for approximately a week and partiall) 
disabled thereafter until January 26th, and claim was made for these disabilities in 
the sums of $21.43, total disability for six days, and $35.72, partial disability for two 
weeks and six days. These amounts were allowed and paid to the appellee. If it 
be conceded that something was due the insured on December 31, 1934, for the 
injury he suffered at 10:30 p. m. on that date, it could not have been for a period 
of more than one and a half hours before midnight of that day and would have 
been insufficient to cover the semiannual premium due of $7.50, and to prevent sus- 
pension of the benefits under the policy. 

The cases referred to by counsel for appellee where it is held that the lapse oi 
a policy was prevented were those where the insurer had in its hands at or before 
the lapse of the policy sufficient funds to keep the same in force until the death ur 
disability of the insured. Typical of these is the case of American National Insur- 
ance Company v. Mooney, 111 Ark. 514, 164 S. W. 276, 277. In this case the insured 
died and libaility was denied on the ground that he had failed to pay the premium 
and the policy had lapsed. In addition to the death benefit, however, there were sick 
benefits provided by the policy. The contention was made by the beneficiary that at 
the time of the alleged lapse the insurance company owed the insured sick benefits 
sufficient to carry the policy beyond the date of his death. The court there 
announced the following to be the rule: “If, however, as plaintiff contended, a sum 
of money was due, sufficient to pay the premiums and keep the policies alive up to 
the death of Weatherall, then there was no forfeiture of the policies, for the reason 
that the amount so due should have been applied by the company in satisfaction uf 
the premiums, so as to keep the policies alive.” 

This rule has no application to the instant case, for the reason that there was 
nothing due the insured by the association until after the policy had lapsed or 
became suspended. Furthermore, under the provisions of the by-laws which have 
been set forth, no absolute duty rested upon the association to reinstate the policy 
where payment was tendered after the due date, but such reinstatement was dis- 
cretionary with the board of directors. 

[2] The appellee strongly relies upon the case of Order of Ry. Conductors of 
America v. Skinner, 190 Ark. 116, 77 S.W.(2d) 793, where it was held that payment 
of a premium after the expiration of the grace period named in the contract was 
sufficient to keep the policy in force. This conclusion rested upon the fact shown 
that repeated acceptance of premiums beyond the grace period waived that provision 
of the contract, where no demand was made by the insurer that the insured should 
comply with the provisions of the contract. In the case at bar, however, there was 
no waiver. The most the evidence shows is that on a number of occasions the 
premiums were not paid on their due dates, but they were all made within the 48 
days allowed by the contract in which payment might be made and these payments 
served to reinstate the insurance. The only effect of the nonpayment of the pre- 
mium on the due date was to suspend the obligation of the contract, but, if a loss 
was sustained during its suspension, the insurance could not be recovered. 3 Couci 
Cye. Ins. Law, 2023. 

{3] In all contracts of insurance of dubious or doubtful meaning, the construc- 
tion should be placed upon them most favorable to the insured; but where the pro- 
visions are unambiguous they must be construed according to their plain meaning. 
We find no ambiguity in the contract relating -to the payment of premiums after 
their due date. The 48 days in which these payments might be made are clearly aot 
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days of grace, as in the ordinary policy, the effect of which is to extend the liability 
of the insurer throughout those days, but it is plain that during the time the pre- 
miums remain unpaid, the insurance is not in force. 

It follows from the views expressed that the trial court erred in refusing to 
direct a verdict for the appellant. The judgment is, therefore, reversed and, as the 
cause seems to have been fully developed, the case is dismissed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. BAGLEY. No. 4—4292. 
Supreme Court of Arkansas. May 18, 1936. 
Rehearing Denied June 15, 1936. 
94 Southwestern Reporter (2d) 722. 
4. INSURANCE. 

Evidence that insured had recovered from total disability as adjudicated in 
prior suit between same parties held insufficient to relieve insurer from liability for 
refusing to recognize continued disability under accident policies. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Insured suing on disability clauses of accident policies held not entitled to 
recover penalties and attorney's fee, where amount recovered was less than sum 
sued for. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Howard Chancery Court; Pratt P. Bacon, Chancellor. 

Suit by J. William Bagley against the Equitable Life Assurance Society of the 
United States. Decree for plaintiff, defendant appeals, and plaintiff cross-appeals. 

Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Jas. S. McConnell, of Nashville, for appellee. 

JouNson, Chief Justice. 

This is the second appearance of the subject-matter of this lawsuit here. See 
Equitable Life Assurance Society v. Bagley, 188 Ark. 1009, 69 S.W.(2d) 394, 395. 

On the former appearance we affirmed the decree of the Howard chancery 
court, wherein it was adjudicated that appeliee was totally disabled in purview of 
the contracts of indemnity on and prior to August 19, 1933. 

This decree was fully paid by appellant, but, after paying the monthly instal!- 
ments for only a few months, it refused to recognize continued total disability or 
that the contracts were in existence, whereupon the present suit was instituted b/; 
appellee, Bagley, in the chancery court of Howard county to recover from appei- 
lant, Equitable Life Assurance Society, damages to the extent of the present value 
of the contracts. 

Upon trial of the pertinent issues joined, the chancellor decreed in favor of 
appellee for the present value of the contracts but denied to him attorneys’ fees 
and penalties as allowed by section 6155 of Crawford & Moses’ Digest, from which 
an appeal and cross-appeal have been prosecuted to this court. 

On direct appeal it is contended that the testimony adduced does not warrant 
the finding that appellee is totally disabled. In consideration of this contention it 
should be said that we stated the pertinent testimony on former appeal as follows: 

“On the date the policies were issued and at the time appellee was injured, he 
was engaged in running a distributing station for the Magnolia Oil Company. The 
distribution of the company’s products to farmers and retailers was by truck. The 
duties incident to appellee’s position required a strong, able-bodied person, and ia 
order to obtain such a position, one had to stand and pass a satisfactory examina- 
tion. Appellee received an injury in an automobile wreck on October 15, 1931, 
which practically destroyed the use of his left hand and arm so far as labor was 
concerned. On account of this injury, he was discharged by his employer on 
February 15, 1932, and did not seek employment until September 15, 1932. At that 
time, he had learned to drive an automobile with one hand, but not with the same 
security and speed he formerly did. He was unable to secure employment in any 
avocation he had theretofore followed until April 12, 1933, when he was employed 
by a friend, Walter Westbrook, largely through sympathy, at a salary of $30 a 





528 The Insurance Law Journal, Vol. 87 [Oct., 1936 


month to assist him in running distributing oil and gasoline station. He was unable 
to do many things connected with the business, such as lifting tanks of considerable 
weight, changing tires, covering as much territory in the solicitation of business as 
he formerly did, and in loading and unloading the truck. In serving the customers, 
he had to depend on them for assistance. If the roads were in bad condition, he 
did not venture out to solicit business or deliver the products. The only lifting he 
could do was with his right hand and with his right knee or leg. Walter Westbrook, 
as well as appellee himself, testified that he could not install equipment, unload tank 
cars, load motor oil on the truck, or deliver many of the products to the customers 
without aid, all of which duties were required of an oil and gasoline agent or oi 
one in charge of a distributing station. 

“There is no dispute in the testimony as to the permanency of the injury and 
appellee’s inability to perform, in the usual and customary way, the hard labor inc:- 
dent to any avocation or occupation for which he was qualified before the injury.” 

[1] The court’s finding of fact as approved by us on former appeal, that appellee 
was totally disabled in the purview of the contracts of indemnity on August 19, 
1933, is conclusive and binding on this appeal. Morgan v. Kendrick, 91 Ark, 394, 
121 S. W. 278, 279, 134 Am. St. Rep. 78; National Surety Co. v. Coates, 83 Ark. 545, 
104 S. W. 219; Freeman on Judgments (5th Ed.) vol. 2, p. 1418; 15 R. C. L. p. 974; 
Southern Pac. Ry. Co. v. United States, 168 U. S. 1, 18 S, Ct. 18, 42 L. Ed. 355; 
New Orleans v. Citizens’ Bank, 167 U. S. 371, 17 S. Ct. 905, 42 L. Ed. 202. 

In the first case cited, supra, we stated the applicable rule as follows: “A right, 
question, or fact distinctly put in issue and directly determined * * * as a 
ground of recovery cannot be disputed in a subsequent suit between the same parties 
or their privies.” 

Since we are concluded by the former opinion on the question of appellee’s total 
disability on August 19, 1933, the legal query arises, What presumption attends such 
finding on future circumstances? 

[2] The rule seems to be that in the absence of proof to the contrary it must 
be presumed that appellee was totally disabled on August 20, 1933, and at all times 
subsequent thereto unless and until it is made to appear affirmatively, by testimony, 
that appellee has recovered subsequent to the former adjudication. See 10 R. C. L. 
p. 872, § 15. 

[3, 4] In view of the stated declaration of law it follows that after appellee 
introduced in evidence the testimony supporting the former adjudication that the 
burden shifted to appellant to establish by a preponderance of the testimony that 
appellee had recovered from total disability subsequent to the former adjudication 
The only difference between the testimony adduced on this trial and that produced 
on the former trial was to the effect that the business in which appellee is employed 
has enjoyed a marked increase; that appellee now receives $45 per month salary 
instead of $30 per month and board as formerly; that his crippled hand shows some 
evidence of use and that he probably has a little better use of said member than 
formerly. This additional testimony falls far short of showing that appellee has 
recovered from total disability as formerly adjudicated. It may be that the former 
adjudication was wrong in principle and in fact, but nevertheless it is an established 
precedent and must be treated as such. 

Appellant does not complain of the amount awarded by the decree or the 
determination that the indemnity contracts have been repudiated by it, therefore these 
features of the case are not considered or discussed by us. 


{5] On cross-appeal appellee insists that the damages awarded by the trial court 
in his behalf are for a sum less than the present value of the contracts, and also 
that he should have recovered penalty and attorney’s fee as prescribed by statuie. 
Appellee did not recover the full sum claimed in his complaint, therefore he is net 
entitled to recover penalties and attorney’s fee. We have so decided many times. 
Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433; Mississippi Life 
Ins. Co. v. Meadows, 161 Ark. 71, 255 S. W. 293; Mutual Relief Ass’n v. Poindexter, 
178 Ark. 205, 10 S.W.(2d) 17. 


Without going into a detailed discussion of the theory upon which the present 
worth of the insurance contracts were ascertained by the trial court, it suffices to 
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say that the theory adopted is not in conflict with previous opinions of this court. 
New York Life Insurance Co. v. Jacques, 188 Ark. 46, 64 S.W.(2d) 96. 
No error appearing, the decree is affirmed on appeal and cross-appeal. 


REED v. MASSACHUSETTS BONDING & INS. CO. No. 13725. 
Supreme Court of Colorado. Feb. 24, 1936. 
57 Pacific Reporter (2d) 697. 
1. INSURANCE. 

Word “immediately” in accident policy providing for disability benefits if injury 
immediately, continuously, and wholly disabled and prevented insured from perform- 
ing duty pertaining to his occupation was required to be construed in its relation 
to other words of policy, and applied to causation, not to time. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

2. INSURANCE. 

Under medical testimony that alleged injury to insured’s hip caused bone to 
die, which in turn produced pus that worked itself out to surface, the process not 
being completed for approximately one hundred days, and fact of its active presence 
not being known to insured, whether insured was “immediately” disabled within 
accident policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Butler, C. J., and Burke and Bouck, JJ., dissenting. 

En Banc. 

Error to District Court, City and County of Denver; James C. Starkweathe:, 
Judge. 

Action by George Leonard Reed against the Massachusetts Bonding & Insurance 
Company. Judgment for defendant, and plaintiff brings error. 

Judgment reversed, and cause remanded. 

Frederick P. Cranston, of Denver, for plaintiff in error. 

Archibald A. Lee and Benjamin Griffith, both of Denver, for defendant in error. 

Ho.Lanp, Justice. 

Plaintiff in error, herein referred to as the insured, brought this action against 
defendant in error, designated as the company or insurer, to recover on an accident 
insurance policy issued to him. The case was tried before a jury, and upon the 
conclusion of the evidence, on motion of the insurance company, a verdict was 
directed in its favor by the trial court. The insured assigns error. 

The complaint, as amended, alleged the issuance of the policy on July 1, 1931, 
and that while it was in full force and effect, and on August 3, 1933, the insured 
sustained an injury which directly and independently of all other causes, through 
accidental means, immediately, continuously, and wholly disabled and prevented him 
from performing any and every kind of duty pertaining to his occupation; that the 
disability began November 22, 1933, and was total to the date of the commencement 
of this action; that the full effects of the injury were not apparent to the insured 
at the date of its occurrence nor until November 22d following; that insured com- 
plied with all conditions and requirements of the policy. 


So far as is material to the present inquiry, the pertinent parts of the policy, 
admitted to have been in full force, are as follows: “If ‘such injury’ shall immedig. 
ately, continuously and wholly disable and prevent the Insured from performing any 
and every kind of duty pertaining to his occupation * * *. Pyogenic infection 
not caused simultaneously with or through an accidental cut or wound, excepted.” 
“Written notice of injury on which claim may be based must be given to the Com- 
pany within twenty days after the date of the accident causing such injury.” 

The company set up the following defenses: (1) Disability was not caused 
directly and independently of all other causes by accidental means; (2) was not due 
to an infection occurring simultaneously with or through an accidental cut or wound; 
(3) the injury did not immediately and continuously disable plaintiff; (4) notice 
was not filed within the time limited; (5) inaccurate answers in insured’s applica- 
tion for the policy rendered the policy void. 

The facts, briefly stated, are that the insured was struck on the left hip by ar 
automobile August 3, 1933. This hip had given him some trouble years before and 
an operation had shortened the leg causing a slight limp. At the time of the acci- 
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dent insured did not consider the injury serious, and except for two or three days 
immediately following, he attended to his business until November 22d, when he 
noticed pus coming from his leg; whereupon he went to bed and remained there 
until after the commencement of this suit, performing no duties connected with his 
occupation. He gave no notice of the injury to the insurer, claiming that he cou: 1 
not conscientiously make a claim until disability resulted, at which time he did 
notify the company. The disability for which he claims, was total and continuous 
from November to the following April, when this suit was instituted. The only 
medical testimony was that of Dr. Enos, who, appearing for insured, stated that ine 
examined Reed November 23d; that in his opinion the latter’s disability was the 
result of a pyogenic infection occurring simultaneously with and through an acc.- 
dental wound. 

The company, in its motion for directed verdict, and now, seems to rely chietly 
on the one issue finally presented, “Did the injuries sustained by the insured imme- 
diately and continuously disable him from performing all duties pertaining to lis 
occupation?” More narrowly confined, the issue as argued, is: Was the disabiliw 
“immediate”? ‘The company, in support of its contention that the disability here 
claimed was not “immediate and continuous,” cites authorities from other states, 
which seem to be in the majority, to the general effect that under circumstances 
similar to those in this case, the rule established is, that the disability was not 
“immediate and continuous” as such terms are judicially defined in those cases 
The insured, however, contends that a different rule has been announced in Colorado, 
in Central Surety & Ins. Corporation v. Industrial Commission, 84 Colo. 481, 271 
P. 617, 622, wherein this court announced that a reasonable and liberal construction 
should be given to the words when employed in connection with indemnity claims, 
and it adopted and approved the ruling in the case of Order of United Commercial 
Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 809, using the 
following language: “It was held that the word ‘immediately’ is not synonymous 
with ‘instantly’ and ‘without delay’; that a disability is immediate when it follows 
directly from an accidental hurt, within such time as the processes of nature con- 
sume in bringing the person affected to a state of total incapacity to prosecute evety 
kind of business pertaining to his occupation.” 

{1, 2] In the Kansas case above cited, the time intervening between the injury 
and the disability was of brief duration, as is the fact in nearly all of the cases cited 
by both the insured and the company. In the rule announced by this court, the on. 
limitation of time seems to be such as the processes of nature require. This, ot 
course, would vary according to the attending circumstances and conditions. Th 
medical testimony herein is to the effect that the alleged injury caused the bone to 
die, which in turn produced pus that worked itself out to the surface. This process 
was not completed for a period of approximately one hundred days, and the fact of 
its active presence was unknown to insured. That the injury was the proximate 
cause of setting this process into operation, is not contradicted in the evidence. The 
insured had a conscientious reason for not notifying the company of a claim for 
disability until one existed. If there was any question as to whether the disability 
was or was not the result of the injury sustained directly and independently of ali 
other causes, that was for the jury to determine, as well as all other phases of the 
case, upon the evidence submitted under the issues. In the circumstances here pre- 
sented, the word “immediately” must be construed in its relation to other words ati 
terms of the policy, and it here applies to causation, not to time. To hold that the 
intervening time, while the processes of nature were developing, broke the continuits 
of the results of the accident would be equivalent to saying that no time may 1! 
allowed for the development of a disability directly traceable to an accident. [i 
nature set up its processes instantly after the accident, as apparently it did in this 
case, then the disability was the immediate and continuous result of the injury. 

The company contends that the use of these words in the policy was to prevent 
an uncertainty as to the cause of disability, which might occur unless some limit ci 
time was fixed; that other ailments or causes could intervene, producing results, 
which might be attributed to the accident, and that the question of proximate cause 
might become involved by delay. Conditions, such as are disclosed in this case, :/ 
not frequent, do occur, and the company, being cognizant of such as natural, normal 
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happenings, could provide for its protection by appropriate words and increased 
premiums. 

The trial court, by directing a verdict for the insurance company, apparently 
was of the opinion that the injury did not “immediately and continuously” disable 
the insured. Thereby it erroneously invaded the province of the jury. 

Judgment reversed, and the cause remanded. 

Butler, C. J., and Burke and Bouck, JJ., dissent. 

Butler, Chief Justice (dissenting). 

The judgment, it seems to me, should be affirmed instead of reversed. Accord- 
ing to the rule adopted by the overwhelming weight of authority, the disability was 
not “immediate.” The majority opinion assumes that in Central Surety & Ins. Cor- 
poration v. Industrial Commission, 84 Colo. 481, 271 P. 617, 621, this court adopted 
a contrary rule and held that “immediately” relates, not to time, but to causation. 
That is a mistake. That case arose under the Workmen’s Compensation Act (C. L 
§ 4375 et seq., as amended), which is highly remedial, beneficent in purpose, and 
should be given a liberal construction, so as to accomplish the evident intent and 
purpose of the act. Karoly v. Industrial Commission, 65 Colo. 239, 243, 176 P. 284. 
In the opinion in Central Surety & Ins. Corporation v. Industrial Commission, supra, 
we said: “Did the Legislature intend to require the strain to precede the hernia 
instantaneously? Did it not rather intend that there may intervene between the 
cause and the effect an interval of time, short, indeed, but still sufficient for the 
effect to follow the cause in the usual course of nature?” We gave a liberal, 
reasonable construction to the statute by holding that “immediately” did not mean 
instantaneously. We recognized the fact that for the effect to follow the cause 
time was required, but held that the time allowed must be, not of indefinite dura- 
tion, but short, and that in that case the time between the strain and the resulting 
hernia—only a few days—was short, and therefore met the requirement of the 
statute. We gave illustrations of the various meanings given by the courts to the 
word “immediately,” and among the cases mentioned was Order of United Com- 
mercial Travelers of America vy. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 
Ann. Cas. 809. The language used by that court and quoted in our opinion in 
Central Surety & Ins. Corporation v. Industrial Commission, supra, must be 
understood in the light of the facts before the court. There the time intervening 
hetween the accident and the disability was only a few days. The court recognized 
the fact that “immediately” is an adverb of time, not of causation. And see the 
recent case of Thomas v. Mutual Benefit H. & A. Association, 136 Kan. 802, 18 
P. (2d) 151, where the time intervening between the accident and the disability 
was six days. 

In the present case, about three months intervened between the accident and the 
disability, and that, in my opinion, was entirely too long to justify a holding that the 
injury immediately disabled the insured. 

I respectfully dissent. 

Burke and Bouck, JJ., concur in this opinion. 


HILL v. GREAT NORTHERN LIFE INS. CO. No. 25898. 
Supreme Court of Washington. May 4, 1936. 
57 Pacific Reporter (2d) 405. 
1. INSURANCE. 

Words “visible mark or evidence of injury,” in accident insurance policies, are 
not construed in strict narrow sense of bruise, contusion, laceration, or fracture, but 
in broad sense of something discernible, perceptible, or evident on observation. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

2. INSURANCE. 


Instruction, in action for death benefit under accident insurance policy, that 
jury might find that there were visible marks or evidences of injury on exterior of 
insured’s body within meaning of policy, though injury was not external, if insured 
became pale and showed signs of injury through perspiration or discoloration of his 
face at time of, or immediately after, accident, held not error. 

(For other cases, see Insurance, Dec. Dig. § 456.) 
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3. INSURANCE. ; 

Plaintiff, in action on accident insurance policy, assumes burden of showing that 
insured’s injury or death was due to accidental or other means specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE. ' 

Burden rests on insurer, in action on accident insurance policy, to show that 
insured’s injury or death was caused by some act made exception to risk in policy, 
that policy was avoided by breach of condition precedent, or that action was not 
brought within time required by policy. 

(For other cases, see Insurance, Dec. Dig. § 6461, 3, 6]). 

5. INSURANCE. 

To avoid liability for death benefit under accident insurance policy, burden wa; 
on insurer to prove by preponderance of evidence that there was no visible contusion 
wound, or other mark or evidence of injury on exterior of insured’s body at place 
of injury, within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. 

_ Admission of coroner’s testimony in action for death benefit under accident 
insurance policy that shock caused by automobile collision “could cause” brain 
hemorrhage, resulting in insured’s death shortly after collision, held not error. 

(For other cases,gsee Insurance, Dec. Dig. § 659[1].) 

9. INSURANCE. 


In determining cause of death, for which recovery is sought under accident 
insurance policy, jury may not speculate or conjecture as between several causes, 
for one or more of which, but not others, defendant is liable, but verdict, warranted 
by evidence accompanied by proper instructions, that death was attributable to cause 
for which defendant was liable, does not rest on surmise or conjecture. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

13. INSURANCE. 

Whether insured’s death resulted from cerebral hemorrhage, induced by shock 
caused by automobile accident, or from coronary trouble, held for jury on physicians’ 
conflicting testimony in action on accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Department 1. 

Appeal from Superior Court, Yakima County; Dolph Barnett, Judge. c 

Action by Mary Hill against the Great Northern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. o ; . 

Velikanje & Velikanje and Clark & Grady, all of Yakima, for appellant. _ 

Longfellow & Fitzpatrick, of Seattle, and H. A. La Berge, of Yakima, fo: 
respondent. 


WASHINGTON NAT. INS. CO. v. DUKES. No. 25072. 
Court of Appeals of Georgia, Division No. 1. April 27, 1936. 
185 Southeastern Reporter 599. 
1. INSURANCE. 1s 
Health policy ‘requirement for weekly medical certificate on insurer's form 
held waived, where insurer's field superintendent stated that insurer would not 
furnish any more certificates and denied any further liability. 
(For other cases, see Insurance, Dec. Dig. §§ 558[4], 559[2].) 
2. INSURANCE. 
Health insurer's field superintendent, in charge of settlement of insured’s claim, 
held empowered to bind insurer by statements and acts constituting waiver of 
policy requirement for weekly medical certificate, although policy provided that 
agents, including field superintendents, were not authorized to alter contracts or 
waive forfeitures 
(For other cases, see Insurance, Dec. Dig. § 556[1].) 
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3. INSURANCE. 

Health insurer withholding benefits to which insured is entitled cannot forfeit 
policy for default in premiums avoidable by application of benefits to payment 
of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. INSURANCE. , 

Insurer’s waiver of health policy requirement for weekly certificate by attend- 
ing physician, calling for actual attendance for every certificate, authorized recovery 
on policy despite failure of insured to be attended by physician once each week 
for which recovery was sought. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Syllabus by the Court. 

1. A duly authorized agent of an insurance company may, by declaring for 
the company to furnish any further certificates for making further proof of 
continued disability, and denying further liability under the contract of insurance, 
waive the necessity of making any additional proofs of the continuance of such 
disability. Under the evidence in the present case the agent making the alleged 
waiver was authorized so to do. 

2. When under terms of policy of insurance no benefits are payable if premiums 
are in arrears more than two Mondays, the insured does not forfeit his benefits if 
he becomes disabled while policy is in force and such disability continues, and the 
company refuses to make payments thereunder. If a payment for disability is 
due to the insured and the company refuses to pay the same, and such sum so 
due is equal to the weekly premiums, the liability of the insured does not cease 
because of nonpayment of premiums. If payments are due the insured because 
of disability, the insurer has in its hands funds of the insured with which to 
pay the premiums due by insured, and no lapse of the policy occurs. 

3. The appellate division of the municipal court of Atlanta did not err in 
reversing the trial judge in his direction of a verdict for the defendant. 

Error from Municipal Court of Atlanta, Appellate Divison. 

Suit by John Dukes against the Washington National Insurance Company. 
Judgment for defendant in the Atlanta municipal court, plaintiff was granted a 
new trial on appeal to the Appellate Division, and defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter, Ira Harrelson, and Pat Avery, all of Atlanta, 
for plaintiff in error. 

Hooper & Hooper, of Atlanta, for defendant in error. 


LOOS v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 15223. 
Appellate Court of Indiana, in Banc. June 3, 1936. 
2 Northeastern Reporter (2d) 244. 
1. INSURANCE. 

Fraternal benefit society can provide for benevolences to be dispensed through 
society’s officers or boards, can limit granting or withholding of benevolences to 
such persons as may be selected by society or its officers or boards, and can provide 
that no appeal to courts may be taken from such action. 

(For other cases, see Insurance, Dec. Dig. §§ 790, 805[1].) 

2. INSURANCE. 

Holder of fraternal benefit certificate whose disability claim under society’s 
constitution was not legal liability of society, but was addressed to benevolence 
of society, could not maintain action to compel society to pay claim. 

(For other cases, see Insurance, Dec. Dig. § 790.) 

Appeal from Superior Court, Marion County; Clarence A. Weir, Judge. 

Action by Clarence D. Loos against the Brotherhood of Railroad Trainmen. 
From a judgment for the defendant, plaintiff appeals. 

Affirmed. 

Elmer Q. Lockyear, of Evansville, and Seth S. Ward, of Indianapolis, for 
appellant. 

James E. Deery, of Indianapolis, for appellee. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. CLARK. 
Court .of Appeals of Kentucky. April 24, 1936. 
93 Southwestern Reporter (2d) 847. 
1. INSURANCE. 


Evidence as to whether insured’s death was caused by drinking whisky 
containing poison and not by acute alcoholism, so that death was “accidental” 
within meaning of health and accident policy, held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668]|11].) 

3. INSURANCE. 

Where beneficiary’s right of recovery on health and accident policy depended 
upon showing insured suffered accidental death by unintentional drinking of 
poisonous liquor and there was no evidence that whisky drunk by insured con- 
tained poisonous substance, beneficiary could not prevail. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Knox County. 

Action by Maude Clark against the National Life & Accident Insurance Com- 
pany. From an adverse judgment, defendant appeals. 

Reversed and remanded. 

H. H. Owens, of Barbourville, for appellant. 

Tuggle & Tuggle, of Barbourville, for appellee. 

Perry, Justice. 

This action was brought in the Knox circuit court by the appellee, Maude 
Clark, on a health and accident policy issued by the appellant to John Henry 
Clark. 

Plaintiff sued as the beneficiary named in the policy to recover for the alleged 
accidental death of the insured, the face amount of the policy of $400. 

Upon trial, the jury upon the evidence and under the instruction of the court 
returned a verdict finding the insured had suffered an accidental death, and that 
plaintiff was entitled to recover $400, the amount of the policy. 

Challenging the propriety of this verdict and judgment thereon as unsupported 
by the evidence, and complaining that the instructions given by the court were 
erroneous, the insurance company has appealed. 

It is disclosed by the record that on the night of November 7, 1934, the 
insured, John Henry Clark, died while on a spree and so greatly suffering as to 
indicate that his death was the result of having drunk some form of poison. 

It was the contention of plaintiff that the insured’s death was caused by 
drinking bad moonshine whisky, which, unknown to him, contained some deleterious 
or poisonous substance. On the other hand, defendant contended that his death 
was the result, not of poison, but of overdrinking or acute alcoholism. 

It is admitted that the policy upon which suit was here brought for recovery 
of its face amount was in force and effect at the time of insured’s death and, 
among others, contained the following provision: “If death is due directly and 
independently of all other causes from bodily injury, sustained while the policy 
is in force and which is effected accidentally and through external and violent 
means, and the insured shall, within ninety days of the date of such injury * * * 
die, the company will pay * * * $400.00.” 

The insured’s wife, the appellee Maude Clark, was named as sole beneficiary 
under the policy, and this action was brought by her, seeking recovery of the 
insurance upon the theory that the insured, John Henry Clark, suffered an acci- 
dental death within the meaning of the policy. 

[1] The proof introduced in behalf of plaintiff, as tending to show that 
the insured suffered an accidental death, was to the effect that he was at the 
time a strong, healthy man, 34 years of age, regularly employed as a porter at 
the Arden Hotel in Corbin, Ky.; that on the night of his death, November 7, 
1934, he went to the hotel about midnight, under the influence of drink, but was 
still in good spirits and laughed and talked with the night clerk and porter for 
about one-half hour. 

They testify that he was drinking at this time, though was not drunk; that 
within three to five minutes after he left the hotel, they heard him scream out 
and at once went to his aid, when they found him collapsed on the pavement, 
writhing with pain; that they removed him to the hotel, where they tried to 
relieve his pain, and called Dr. Corum to treat him. 
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Dr. Corum, testifying upon the trial for the plaintiff as:an expert, stated 
that when he was called upon the occasion in evidence to administer to the insured, 
he was told “they had a drunk over there and wanted to see if he could quiet 
him’; that when he reached the insured about one-half hour later, he found him 
there at the hotel, “rolling and hollering and taking on,” which indicated to him 
that “he had a poison of some sort, which caused him to give him an injection of 
apo-morphine to unload it”; that his suffering condition at the time was such as 
to indicate that he was both drunk and suffering from drink; that from his 
diagnosis of the insured’s symptoms, he concluded that he was suffering with 
acute alcoholism; that the contents of insured’s stomach or of the bottle from 
which he had been drinking could have been analyzed, and that such an analysis 
would have positively disclosed whether or not the whisky of which he had been 
drinking contained deleterious or poisonous substance other than alcohol; that 
he was called again about two hours later to see Clark, when he “found him 
still laying there breathing” and gave him some more apo-morphine, which caused 
him to again vomit; and that he did so because Clark had the symptoms of then 
suffering with an “overdose of alcoholism”; that his opinion was that Clark 
“died from an acute poison of some sort”; that it “could have been’ alcohol— 
or could have been something in the alcohol”; that from this diagnosis made he 
had stated to the coroner that Clark had died from acute alcoholism, “that is, 
from drinking too much alcohol”; that “all alcohols are poisonous if taken in 
excessive doses”; and that it was his opinion that he had gotten some “had 
bootleg.” However, he stated that in his opinion, if there had been nothing wrong 
at the time with John Clark except drinking liquor, he would not have died from 
the treatment he gave him, from which he concluded there was something other 
than the liquor that caused his death. 

At the conclusion of this evidence, defendant moved for a peremptory instruc- 
tion, which was refused. 

Thereupon, it introduced in evidence a copy of the insured’s death certificate, 
reciting that Clark died from acute alcoholism. 

Defendant’s proof was, as testified by a colored neighbor of the deceased, 
that Clark was in the habit of going on frequent or neriodic sprees, some of 
which were attended with bad attacks of indigestion; that the insured had told 
witness that his doctor had said that, “if he didn’t quit drinking, it would kill 
him and told him to let it alone.” 


Dr. Tye was then called as an expert witness for the defendant, who in answer 
to the hypothetical questions, based upon the facts in evidence, stated that the 
apo-morphine given Clark would cause him to vomit and that the exertion put 
forth in so doing might cause a cerebral hemorrhage, or acute heart failure. 
Further, in answer to the hypothetical questions submitted by the plaintiff's 
attorney, as to what the symptoms shown by Clark indicated upon this occasion, 
he stated that it seemed to him like there was some acute poisoning. Further he 
was asked if anything had been stated in answer to the hypothetical questions that 
could lead him, with anv degree of certainty, to tell whether Clark died from 
acute alcoholism or other poison, to which he -nswered: “No, I could not say 
what caused his death from what I know about the case.” 


At the conclusion of the evidence, defendant renewed its motion for a directed 
verdict, which was again refused, and an instruction, offered by plaintiff, was 
given the jury. By that instruction they were told that if they believed from the 
evidence that John Clark drank or imbibed a liquid or drink containing poison 
and at the time he drank or swallowed same was ignorant of the fact that it 
contained poison, if it did, and as the direct and proximate result of swallowing 
such poison he died, then his death resulted accidentally and the law was for the 
plaintiff, and they should so find. 

Upon this evidence and the given instruction of the court, the jury returned a 
verdict finding for plaintiff in the amount sued for. 

The insurance compay has appealed, asking for a reversal of the judgment on 
the ground that the evidence does not sustain the verdict, in that it was equally 
as consistent with or tended to show that insured’s death was the result of acute 
alcoholism, which does not constitute accidental death within the meaning of the 
policy, as from other poison contained in the whisky, and that -plaintff had failed 
to maintain the burden of proof showing that the insured’s death was due to 
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drinking whisky, which, unknown to the insured, contained a poison which direct} 
caused his death. 

Further, it criticizes the instruction given as prejudically erroneous. 

Appellee, on the other hand, contends that the evidence as to insured’s having 
suffered an accidental death through drinking a liquid containing a poisonous sub- 
stance, unknown to him, and which caused his death, was sufficient to support tne 
jury’s verdict so finding and clearly brought the case within the rule announced 
in the cases of Woods v. Provident Life & Accident Ins. Co., 240 Ky. 398, 42 S.W. 
(2d) 499, 501, and Zurich General Accident & Liability Ins. Co. v. Flickinger (C. 
C. A.) 33 F.(2d) 853, 854, 68 A. L. R. 161, cited and relied on by her. 

“From an extensive examination of authorities, we find the general rule to be 
that, where the insured intends to swallow the food or drink which he does 
swallow, but is in ignorance of the fact that the substance swallowed contains a 
poison from which injury or death results, such injury or death is the result of 
‘accident’ or ‘accidental means,’ within the meaning of an accident insurance policy 
which indemnifies against injury or death by accidental means. * * * And such 
injury or death is caused from ‘external’ and ‘violent’ means, within the meaning 
of those terms as used in such policies.” 

In the Zurich Case, supra, the evidence showed that the insured died as the 
result of drinking wood alcohol, which, unknown to him, he drank believing the 
liquid was gin in cocktails served him. The court there said: “We think there can 
be no question that the death of insured resulted from accidental means within the 
meaning of the policy. Insured intended, it is true, to drink the cocktails which he 
did drink and which caused his death, but he did not intend to drink poisonous 
wood alcohol, and did not know that wood alcohol was contained in what he was 
drinking. The case falls squarely, therefore, within the oft-quoted rule laid down 
* * * in the leading case of U. S. Mutual Accident Ass’n v. Barry, 131 U. S. 100, 
9 S. Ct. 755, 759, 33 L. Ed. 60.” 

These cases, however, are very clearly distinguishable from the instant one, in 
that in each of those cases it was clearly shown that the liquid which the insured 
drank with fatal results did, unknown to the insured, contain a hidden poison, 
which resulted in death and that it was the unexpected and unforeseen established 
fact that the liquid contained a poison, which resulted in and caused his death. 
which supported the inference that his death was accidental, as having been caused 
by an unintentional drinking by the insured of a poisonous substance. 

Here the evidence does. not show beyond mere conjecture or speculative pre- 
sumption that the whisky drunk by the insured contained a poisonous substance and 
is therefore insufficient, being but an assumed premise, to support the inference that 
insured’s death was accidental because of being the result of his unintentional 
drinking of a poisonous substance. 

2, 3] The rule is (Chamberlain's Modern Law of Evidence, § 1029) that: 
“The requirement that the logical inference citing a presumption of fact should be a 
strong, natural, and immediate one brings as a corollary the rule that no inference 
can legitimately be based upon a fact the existence of which itself rests upon a 
prior inference ; in other words, there can be in a great majority of cases no pre- 
sumption upon a presumption. On the contrary, the fact used as the basis of the 
inference, the terminus quo must be established in a clear manner devoid of uncer- 
tainty.” 

3y the doctors testifying in the instant case we are told that an analysis made 
either of the contents of the insured’s stomach or of the whisky left in the bottle 
from which he was drinking upon this occasion would have clearly established 
whether or not the whisky insured drank contained a poisonous substance other 
than alcohol. However, no such analysis or proof, as to the poisonous character ot 
the liquid drunk, has been adduced, but instead only are the circumstances her 
recited that the insured was drinking upon the night of his death, and that he 
thereupon somewhat suddenly died under conditions indicating he was suffering 
from some acute poisoning, which the expert witnesses here stated could have 
been just as well attributed to the excess alcohol imbibed by the insured’s inten- 
tional overdrinking of bad whisky, producing a state of acute alcoholism, wherein 
the excess alcohol operated as a poison, as to presume that his death resulted 
trom another form of poison, unintentionally received when drinking the whisky. 

The expert testifying for plaintiff stated that in his opinion the insured’s death 
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was due to acute alcoholism, which he describes as “liquor founder.” Further, 
both experts state that, having only the evidence as to the circumstances under 
which insured died and his symptoms then manifested, they were left in doubt and 
unable to say whether insured’s death was the result of drinking too much liquor 
or of drinking poisoned liquor. 

Holding this view of the case, we are of the opinion that the jury’s verdict, 
finding the insured’s death was an accidental one within the meaning of the policy, 
as having been caused by his unintentionally drinking poisoned liquor, must needs 
have been based wholly upon conjecture, when it is observed that no proof had 
been adduced tending to show the whisky consumed by the deceased contained a 
poison. 

By the evidence introduced by plaintiff, who had the burden of showing that 
insured’s death was the result of his drinking liquor which unknown to him con- 
tained poison, there was an utter failure to establish the premise that supporting 
the inference the insured had upon the occasion drunk poison liquor, from which 
established fact the jury might infer his accidental death had resulted. 

Having failed to established the premise from which such inference could be 
deduced, the jury could do nothing more than guess at or speculate as to the cause 
of insured’s death, as to whether due to acute alcoholism produced by his inten- 
tional overdrinking, or to his unintentional drinking of a poisoned liquor. 

“Tt is the well settled rule that one litigant’s right should not be guessed away 
for the opposing litigant, upon whom the burden rests of establishing a cause of 
action.” 

Where the’ plaintiff’s right of recovery, as here, depends upon her showing 
that the insured suffered an accidental death by the unintentional drinking of 
poisonous liquor, and the evidence introduced falls short of tending to show such 
fact, but is equally consistent with showing a nonaccidental death, the party upon 
whom the burden of proving an accidental death rests must fail, in that an inference 
of fact, from a premise which is itself uncertain, is not to be sustained. Louis- 
ville Ry. Co. v. Potter, 175 Ky. 258, 194 S. W. 308; Louisville & N. R. Co. v. 
Mann’s Adm’r, 227 Ky. 399, 13 S.W.(2d) 257; Chesapeake & O. R. Co. v. Harrell’s 
Adm’r, 258 Ky. 650, 81 S.W.(2d) 10. 

Holding this view of the insufficiency of the evidence to support the verdict and 
that plaintiff failed to maintain the burden of establishing her right to recover as 
for the accidental death of the insured for the reasons hereinabove indicated, we 
conclude that the court erred in failing to sustain defendant’s motion for a peremp- 
wry instruction. County of Leslie v. Hart, 232 Ky. 24, 22 S.W.(2d) 278. 

In view of our conclusion thus reached, we deem it unnecessary to extend the 
opinion by a discussion of appellant’s other grounds of objection urged for reversal. 

Therefore, application for the appeal is allowed, appeal granted, the judgment 
reversed, and the cause remanded for further proceedings consistent with this 
opinion. 


BARRON v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 30895. 
Supreme Court of Minnesota. May 8, 1936. 
266 Northwestern Reporter 845. 
1. INSURANCE. 

Insured’s failure to give written notice of sickness within ten days after com- 
mencement of disability as required by health policy held not to forfeit entire claim 
for benefits, but only part accruing up to ten days before notice to insurer, in view 
of other provisions. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Evidence that insured had not given insurer opportunity for examination during 
pendency of claim as required by health policy held insufficient for jury. 

Only evidence was that physician was sent to insurer to insured’s place 

of business, and was informed by clerk in charge that insured was up north 

and would not be home for some weeks. There was no further effort to 

communicate with insured. Clerk testified that physician did not tell his 
errand or who sent him. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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Syllabus by the Court. 

1. A health insurance policy stipulated as to sickness or disease, that “if suci 
disease shall wholly and continuously disable the Insured and prevent him from 
performing any and every duty pertaining to his occupation,” a certain weekly 
indemnity should be paid, and contained a provision that written notice of the sick- 
ness must be given “within ten days after the commencement of disability from 
such sickness.” In view of other provisions in the policy, it is held: that notice of 
the sickness given more than ten days after it wholly and continuously disabled the 
insured does not forfeit the whole claim, but only that part thereof that had accrued 
up to ten days prior to the notice to defendant. 

2. The evidence did not make out the defense that the insured had not given the 
insurer an opportunity to examine him during the pendency of the claim. 

Appeal from Municipal Court, Hennepin County; Fred B. Wright, Judge. 

Action by Edward T. Barron against the Equitable Life Assurance Society of 
the United States. From an adverse judgment, defendant appeals. 

Affirmed. 

Kellogg, Morgan, Chase, Carter & Headley and David W. Raudenbush, all of 
St. Paul, for appellant. 

Lloyd P. Johnson, of Minneapolis, for respondent. 


SCHARF v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. May, 29, 1936. 
288 New York Supplement 172. 
INSURANCE. 


Complaint on accident policy held improperly dismissed at close of plaintiff's 
case, where authorized agent’s receipt acknowledged payment of specified amount to 
cover premium, etc., sitice question of fact was presented whether insurer extended 
credit for amount of premium unpaid for period for which policy was allegedly 
extended. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Carswell, J., dissenting. 

Action by Libbie Scharf against the Metropolitan Life Insurance Company. 
From a judgment dismissing the complaint at the close of plaintiff’s case and an 
order denying a motion to set aside the dismissal and for a new trial, plaintitf 
appeals. 

Judgment and order reversed on the law and-a new trial granted. 

Argued before Lazansky, P. J., and Carswell, Davis, Adel, and Taylor, JJ. 

J. Irwin Shapiro, of New York City, for appellant. 

Dean Potter, of New York City, for respondent. 

Per Curiam. 

Action to recover upon an accident policy. 

Judgment dismissing complaint at the close of the plaintiff's case, and order 
denying motion to set aside the dismissal and for a new trial, reversed on the iaw 
and a new trial granted, costs to the appellant to abide the event. The receipt 
acknowledged the payment of the sum of $9.90 “to cover premium,” etc. It was 
stipulated that the agent of the company was authorized to receive payment and 
sign the receipt. A question of fact was presented whether the company extended 
credit for the amount of the premium unpaid for the period for which the polic) 
is alleged to have been extended and during which the insured died. 

Lazansky, P. J., and Davis, Adel, and Taylor, JJ., concur. 

Carswell, J., dissents and votes to affirm. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ROBLEDO. No. 3353. 


Court of Civil Appeals of Texas. El Paso. April 9, 1936. 
Rehearing Denied May 7, 1936. 
93 Southwestern Reporter (2d) 1198. 
3. INSURANCE. 
Evidence held sufficient to support judgment granting recovery on accident 
policy on ground that insured died from gunshot wound from pistol which was under 
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his belt and death was not within exceptions of policy excluding suicide or homicide, 
and that premium had been paid for month in which insured was killed. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 5].) 

Appeal from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

Action by Maria Casillas Robledo against the National Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, National Life & Accident Ins. Co. v. Casillas (Tex. Civ. App.) 63 
S.W.(2d) 396. 

G. Woodson Morris, of San Antonio, for apnellant. 

William E. Calvert and Charles J. Lieck, both of San Antonio, for appellee. 


INTERNATIONAL TRAVELERS ASS’N et al. v. MARSHALL. No. 11909. 
Court of Civil Appeals of Texas. Dallas. April 25, 1936. 
Rehearing Denied May 23, 1936. 

1], INSURANCE. 

Instructions inquiring whether insured sustained bodily injuries by reason of 
“accident” held not error, notwithstanding that accident policy sued on insured 
against loss from bodily injuries effected through “accidental means.” 

(For other casse, see Insurance, Dec. Dig. § 669[11].) 

2. INSURANCE. 

Conditions of insurance contract in nature of exceptions are matters of defense, 
which are not required to be noticed or negatived in petition. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE. 

Beneficiary suing on accident policy did not have burden of proving that loss 
did not come within exceptions of accident policy, where it appeared from bene- 
ficiary’s allegations that loss did not come within such exceptions, in absence of 
special exception of insurers relating to matter. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4, INSURANCE 

Insurer’s classification of risks and premium rates which were not contained 
mi accident policy jield ineffective to modify policy, notwithstanding policy pro- 
vision that policy should be modified by such classification if insured was injured 
or contracted sickness after changing his occupation to one classified as more 
hazardous or while doing act pertaining to occupation so classified (Rev. St. 1925, 
art. 4797). 

(For other cases, see Insurance, Dec. Dig. § 152[%].) 

5. INSURANCE. 

Claimant furnishing proofs of death under policy is not required to develop and 
expose all facts relating to his claim. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. INSURANCE. 

Purpose of requiring that notice and proofs of death be given insurer is to 
convey knowledge, or bring home to insurer facts or information that will enable 
it to guard against fraud, to investigate facts upon which claim is based, or to 
prepare itself to satisfy, meet, or contest such claim. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

7. INSURANCE. 

Beneficiary under accident policy he/d not required to make formal proof of 
death, where insurer on its own initiative made investigation and denied liability 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

8. INSURANCE. 

Insurer which investigated insured’s death and denied liability and which 
failed to furnish blanks for proof of death, as requested by attorney for beneficiary 
of accident policy, thereby waived strict compliance with policy provision relating 
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to proof of loss, and estopped itself from contending that policy was not complied 
with in that respect. 

(For other cases, see Insurance, Dec. Dig. §§ 558]4], 559[2].) 

Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Suit by Mrs. Grace Marshall against the International Travelers Association 
and another. From a judgment for the plaintiff, the defendants appeal. 

Affirmed. 

Head, Dillard, Maxey-Freeman & McReynolds, of Sherman, and Seay, Malone 
& Lipscomb and Curtis White, all of Dallas, for appellants. 

Hamp P. Abney, of Sherman, for appellee. 


HEDRICK v. WASHINGTON NAT. INS. CO. No. 25852. 
Supreme Court of Washington. Mav 19, 1936. 
57 Pacific Reporter (2d) 1038. 
1. INSURANCE. 

Insured’s failure to formally notify insurer of another accident policy he/d 
immaterial, where insurer’s general manager knew of the second accident policy, 
as shown by the fact that he filled out, signed insured’s name to, and initialed 
previous indemnity claim expressly reciting existence of other policy. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

2. INSURANCE. 

Insured’s failure to make monthly report of his condition while outside state of 
his residence, with knowledge of insurer’s general manager, during period of 
disability as required by accident policy, was waived by insurer’s subsequent 
acceptance of premiums. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Department 2. 

Appeal from Superior Court, King County; R. M. Webster, Judge. 

Action by L. Bruce Hedrick against the Washington National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Du Puis & Ferguson, of Seattle, for appellant. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for réspondent 


SPRAY v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. 
Supreme Court of Wisconsin. April 28, 1936. 
267 Northwestern Reporter 50. 


1. INSURANCE. 

Provisions in constitution of fraternal benefit association, accident insurance 
certificate issued thereby, and form for application therefor, in relation to state- 
ments, representations, or warranties by insured, held subordinate to applicable 
statute and of no effect where conflicting or inconsistent therewith (St. 1935, § 
209.06 (1, 3). 

(For other cases, see Insurance, Dec. Dig. § 689.) 

2. INSURANCE. 

Failure of insured to state, in application for accident insurance certificate, that 
he was wholesaler of beer in addition to being owner and manager of restaurant 
and tavern, held not to preclude insured from recovering benefits for disability 
received in automobile accident while on pleasure trip, where representation was 
innocently made, association’s agent and local council knew that insured was 
engaged in such business, and such fact did not increase risk, notwithstanding 
that agent was not association’s statutory agent (St. 1935, §§ 208.07, 209.05, 209.06 
(3; 3): 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from a judgment of the Circuit Court for Sawyer County; James 
Wickham, Judge. 

Affirmed. 

Action brought by the plaintiff, Louis B. Spray, against the defendant, the Order 
of United Commercial Travelers of America, on an accident insurance certificate 
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issued by it, to recover for partial disability. Defendant answered denying liability, 
and after a trial upon the merits, the court made findings upon which judgment was 
entered for plaintiff’s recovery of $287.49 from the defendant. The latter appealed 
trom that judgment. 

Sanborn, Lamoreux & Pray, of Ashland, for appellant. 

J. C. Davis, of Hayward, for respondent. 

Fritz, Justice. 

So far as is material on this appeal, it appears without dispute, and the court 
found, that the plaintiff while on an automobile pleasure trip, on June 17, 1934, 
sustained injuries of such nature that he became entitled to recover $287.49 from 
the defendant as benefits under an insurance certificate, if that certificate was valid 
and in effect at the time of the accident. The certificate was issued to the plaintiff 
on May 16, 1934, by the defendant, a fraternal benefit society, pursuant to written 
application signed by the plaintiff on February 7, 1934, at Hayward, Wis., at the 
solicitation of Wayne Milward, a member of defendant order. Milward, who was 
acquainted with the plaintiff and his business activities, read the questions in the 
application blank to the plaintiff and inserted his answers. Among them were the 
ti ‘lowing : 

“8. Whom do you represent? Myself. 

“9. What business? Restaurant & tavern. * * * 

“12. In what capacity are you employed? Owner. 

“13. State specifically the duties performed by you: Manager. 

“14. Do vou personally deliver? -N6- Yes.” 

In answer to question No. 14, Milward first wrote “No.” However, upon 
plaintiff's explanation that, in connection with his wholesale beer business, he sold 
beer to taverns, etc., and occasionally delivered beer to night clubs, or others need- 
ing beer, as a courtesy service when his truck driver was not available, Milward 
drew a line through the answer “No,” and in lieu thereof wrote “Yes.” 

Defendant contends: (1) That the plaintiff, in failing to state in his application 
that he was a wholesaler of beer, made a misrepresentation, misstatement, and con- 
cealment therein as to his occupation; (2) that misrepresentation, concealment, or 
misstatement was made a warranty and increased the risk to the defendant, and 
rendered the policy void at its inception; and (3) that Milward was not an agent of 
the defendant so as to make his knowledge of plaintiff’s wholesale beer business 
binding on it. 

Upon the trial, the court found, and the evidence well warranted its finding, 
that at and between the time of plaintiff’s application and the time of his injury, 
he conducted as owner and manager three kinds of business. He operated a res- 
taurant and a tavern, and he was a wholesale dealer in beer. The restaurant and 
tavern were conducted in the same building at Hayward, Wis., which was also used 
to store beer intended for wholesale and retail trade. The beer was hauled from 
a nearby city, on a truck operated by a driver employed by the plaintiff, and he 
sometimes accompanied the driver. Deliveries of beer to customers were usually 
made by the driver, but sometimes the plaintiff personally delivered small quantities 
to his customers by automobile, and occasionally by truck. He spent about two 
hours a day in the wholesale business. The hazard incident to his duties as a whole- 
sale dealer was similar to that of a merchant who made deliveries and that of a 
traveling salesman, Plaintiff’s statement in the application that he personally made 
deliveries was intended to relate to deliveries in the wholesale business. No false 
or incorrect statement is contained in the application, except that the answer to 
question No, 9 is incomplete in omitting the words “wholesale dealer.” This omis- 
sion was not made by the plaintiff with intent to deceive, and it did not increase the 
risk nor contribute to the loss. 


The court further found that the mistake in omitting the occupation as a whole- 
saler of beer in the answer to question No. 9 was an innocent mistake of Milward’s, 
who solicited the application upon blanks furnished him for that purpose by the 
officers of the Supreme Council of the defendant order, which paid him for such 
services at the rate of $1 for each new member secured; that Milward wrote the 
auswers in the application on information furnished by plaintiff and was then 
informed that one of plaintiff’s occupations was that of a wholesale dealer in beer; 
that the defendant is a mutual benefit society within the meaning of chapter 208, 
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Stats., and although by reason of section 208.07, Stats., Milward was not a statutory 
agent of the defendant within the meaning of section 209.05, Stats., he was, never- 
theless, when soliciting membership and preparing the application, an actual agent 
of the defendant employed by it, and received his authority direct from the defend- 
ant and not from the statute; and that, therefore, it would be unjust to permit the 
defendant to take advantage of such a mistake on the part of is own agent. Upon 
those findings, the court concluded that plaintiff was entitled to recover under the 
insurance certificate. 

Defendant’s contention that the insurance certificate was rendered void at its 
inception by reason of the omission to state in the application that plaintiff was also 
engaged in the wholesale beer business, which omission defendant contends resulted 
in a fraudulent misrepresentation or concealment as to a matter of warranty and 
which increased the risk, is based upon certain prowsions in the application and 
certificate. Thus, it was provided in the application that each and all of the state- 
ments of facts therein were warranted by the applicant to be true; that any mis- 
statements or concealment of any fact shall cause a forfeiture of his membership 
and insurance and of all rights to indemnity, and the recovery of anything whatso- 
ever on account thereof; and that the applicant agrees to accept the certificate of 
membership and insurance issued upon his application, “subject to all the provisions, 
conditions and limitations of the Constitution, laws, rules and regulations of said 
order * * *.” In the certificate it was provided that it, together with the con- 
stitution, by-laws, articles of incorporation, and the signed application shall con- 
stitute the contract between the order and the insured and shall govern the payment 
of benefits. And in the constitution it was provided that if any insured member 
made any misstatements, misrepresentations, or concealed any facts, or perpetrated 
any fraud in obtaining or regaining membership, insurance, or indemnity in or from 
the order, such misstatement, misrepresentation, fraud, or concealment shall render 
null and void his certificate of insurance and all rights thereunder shall be forfeited 

{1, 2] However, all of those provisions in defendant's constitution, certificate, 
and form for application in relation to any statement, representation, or warranty iy 
an insured are subordinate to and of no effect in so far as they are in conflict or 
inconsistent with section 209.06, Stats., which provides : 

“(1) No oral or written statement, representation or warranty made by the 
insured or in his behalf in the negotiation of a contract of insurance shall be deemed 
material or defeat or avoid the policy, unless such statement, representation or war- 
ranty was false and made with intent to deceive, or unless the master misrepresented 
or made a warranty increased the risk or contributed to the loss.” 

“(3) This section applies to fraternal benefit societies.” 

In view of those provisions, which are expressly made applicable also to fra- 
ternal benefit societies, the omission to include the wholesale beer business in the 
plaintiff's answer to the question, “What business?” cannot be deemed material or 
to defeat or avoid the insurance contract, unless the resulting “statement, represen- 
tation or warranty” was (1) false and made with intent to deceive, or (2) the matter 
misrepresented or made a warranty increased the risk, or (3) contributed to the 
loss. None of those conditions or consequences, prescribed by the statute as essen- 
tial in order to defeat recovery under a policy, exist in this case; and the trial court 
rightly so found and concluded. That the alleged misrepresentation or concealment 
was not made with the intention to deceive is certainly established by the undisputed 
fact that the plaintiff told Milward about his wholesale beer business, and that the 
latter—as well as the committee of three members of defendant’s local council at 
Eau Claire, charged under its constitution with investigating the applicant's qualifi- 
cations—well knew that plaintiff was engaged in that business. Likewise, that 
engaging in that business did not increase the risk could properly be inferred from 
the fact that plaintiff’s duties and actual work as such a wholesaler were but similar 
to those of a person who made deliveries, as a traveling salesman, or a wholesale 
dealer, or in any one of the several other similar occupations which the defendant 
listed on its printed cover of the application signed by plaintiff as “preferred risks” 
eligible to the type of insurance certificate issued to the plaintiff. Although such 
other eligible occupations could, of course, be carried on with or without dealing in 
beer, or making deliveries, the fact that neither of those activities was considered 
by the defendant to increase the risk so as to render an applicant ineligible as a 
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preferred risk, is demonstrated by the defendant’s failure to reject the plaintiff as 
such a risk, although he had duly stated in his application that he was engaged in 
the tavern business, and that he made deliveries personally. Likewise, as plaintiff's 
injuries were sustained at a time when he was on a pleasure trip—not connected in 
any manner with his wholesale beer business or the making of deliveries therein— 
the matter which defendant claims was misrepresented or made a warranty certainly 
did not contribute to the loss, or exist at the time thereof, so as to render inapplicabl= 
the provisions of section 209.06, Stats., which restrict the voiding effect of such a 
misrepresentation or breach of warranty to cases in which it did increase the risk 
at the time of the loss, or contributed thereto. It follows that the judgment must 
be affirmed. 
Judgment affirmed. 
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FIRE 


KENTUCKY MACARONI CO. v. LONDON & PROVINCIAL MARINE 
& GENERAL INS. CO., Limited. 
SAME v. ROYAL INS. CO., Limited. Nos. 6936, 6937. 
Circuit Court of Appeals, Sixth Circuit. April 16, 1936. 
83 Federal Reporter (2d) 126. 
1. INSURANCE 


Insurance solicitor who procured fire policy from local agent of insurers held 
agent of insurers under Kentucky statutes making any one aiding or assisting in 
transaction of insurance business insurer’s agent (Ky. St. § 633). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. INSURANCE. 

Fire policies held effective, although insurers’ agent delivered them to insured 
without taking up old policies, in violation of instructions, where agent had author- 
ity generally to deliver policy he had solicited, since he was acting within apparent 
scope of his authority. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5. INSURANCE. 

Evidence held insufficient to preclude recovery on fire policies on ground ot 
collusive arrangement between soliciting agent and insured to take advantage of 
agent’s possession of executed policies at time of fire so that insured could claim 
they were completed before fire. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeals from the District Court of the United States for the Western District 
of Kentucky; Charles I. Dawson, Judge. 

Suits by the Kentucky Macaroni Company against the London & Provincial 
Marine & General Insurance Company, Limited, and the Royal Insurance Company, 
Limited, respectively. From judgments for defendants on directed verdicts, plain- 
tiff appeals. 

Reversed and remanded. 

Robert S. Marx, of Cincinnati, Ohio (Robert F. Vaughan, of Louisville, Ky, 
and Nichols, Morrill, Wood, Marx & Ginter, of Cincinnati, Ohio, on the brief), 
for appellant. 

Frank M. Drake, of Louisville, Ky., for appellees. 

Before Hicks, Simons, and Allen, Circuit Judges. 

Simons, Circuit Judge. 

The appellant sued in the court below upon two policies of fire insurance. The 
cases were consolidated for trial, since they involved the same issues, and, upon 
motion for directed verdict made by each of the parties at the conclusion of all 
of the evidence without reservation, the court instructed for the defendants 
From the judgments which followed, the plaintiff appeals. 

The controversy concerns itself with the status of the broker who delivered the 
policies, as to whether he was agent for the insurers or the insured, and, as now 
presented, involves also a question of collusion between the broker and the policy- 
holder. An understanding of the issues requires narration of the circumstances 
under which the policies were executed and delivered and exposition of the 
relationship to one another of the several parties concerned in the transaction. 
It is the contention of the insurers that no contracts of insurance were concluded 
with the insured at the time of the loss by the execution and delivery of the policies 
here involved 

The Kentucky Macaroni Company, plaintiff, is a Kentucky corporation doing 
business at Louisville. The defendants are foreign corporations licensed to do 
business in Kentucky. Their local agent in Louisville was the firm of Gaunt & 
Harris, representing also other companies in the general insurance business. The 
Rosa-Beeler Company was a corporation engaged in the general real estate and 
insurance business in Louisville. Romano Rosa, its principal stockholder, was 
also largely interested in the Macaroni Company, but was never active in the 
insurance business, that being operated entirely by his associate, J. Argyle Beeler, 
although Rosa may have been instrumental in securing the Macaroni Company’s 
line for the Rosa-Beeler Company. 

At the time with which we are concerned all of the insurance of the Macaroni 
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Company had for some time been written by the Rosa-Beeler Company. It 
amounted to $155,000, exclusive of the policies here involved. The Rosa-Beeler 
Company represented through Gaunt & Harris only one insurer, the Travelers’, 
all other insurance coming to its office in excess of what the Travelers’ would 
take being placed through Gaunt & Harris in other companies represented by the 
latter. The practice on such insurance was for Gaunt & Harris to bill Rosa-Beeler 
for premiums and for Rosa-Beeler to bill its own customers and pay Gaunt & 
Harris the net premiums after deducting agreed commissions. Customary credits 
were extended by Gaunt & Harris to Rosa-Beeler, and Rosa-Beeler extended its 
own credits to its customers. 

The Louisville Board of Fire Underwriters is a local organization of insurance 

gents which the companies maintain for the purpose of promoting proper pré actices 
in the insurance business. It recognizes two classes of agents, member agencies and 
solicitors. Gaunt & Harris held a member agency. At its instance a solicitor’s 
certificate was issued to Beeler individually on April 3, 1931, which certified that 
Gaunt & Harris had heen granted permission to engage J. Argyle Beeler to solicit 
applications. The certificate was sent to Beeler by Gaunt & Harris om April 10, 
1931. It was the contention of the defendants that the solicitor’s certificate auther- 
ized Beeler as a solicitor of insurance for the Travelers’ Insurance Company only, 
and not for other companies, though the cerificate is not thus limited. In respect 
to other companies Beeler, they say, was merely a broker. 

During the continuance of the relationship between Gaunt & Harris and the 
Rosa-Beeler Company a large number of policies had been issued, including many 
in each of the defendant companies. Among the policies issued by Gaunt & 
Harris to the Macaroni Company through Beeler was one in the Norwich Union 
Fire Insurance Society for $6,000, and another in the Boston Insurance Company 
for $5,000. On or about March 12, 1932, Gaunt & Harris decided to surrender 
their agency for these companies, whereupon the companies requested cancellation 
and return of all policies written for them. Gaunt & Harris rewrote the Norwich 
policy with the appellee London & Provincial and the Boston policy with the 
appellee Royal. The new policies were then sent to Beeler with the request that 
they be substituted for the old policies and the latter promptly returned for 
cancellation. Nothing having been heard from Beeler by April 14th, a follow-up 
letter was sent in respect to each policy with a request that the matter be given 
immediate attention. Shortly thereafter Beeler interviewed Harrison, office man- 
ager for Gaunt & Harris, and urged that some arrangement be made by which 
cancellation of the old policies might he avoided so as to make it unnecessary 
for the assured to accept new policies at increased rates. Harrison undertook to 
secure the consent of the companies to reinsure the Norwich and Boston policies. 
This was later obtained, and confirmed by the Gaunt & Harris letter of May 17th, 
wherein Beeler was informed that it would not be necessary to disturb the existing 
contracts. No request for return of the new policies was made. In the meantime, 
however, Beeler, claiming that Harrison had relieved him of the instructions to 
pick up the old policics, sold the new ones to the plaintiff as additional insurance 
in the latter part of April. The new policies had been billed to Beeler on hoth the 
April and May billings of Gaunt & Harris, though Beeler had not informed Gaunt 
& Harris that they had been sold. On May 28th the insured property was 
destroyed by fire. The next day Beeler sent a check to Gaunt & Harris for his 
account, but on July 10th Gaunt & Harris sent a check to Beeler for the amount 
represented by the premiums on the questioned policies. 

[1] Under the facts thus outlined the controversy is reduced to narrow com- 
pass. There was no dispute about the amount of the loss, and it is not contended 
— the plaintiff was overinsured. Decision must rest upon a determination as to 

hether Beeler was an agent of the defendants and, if so, whether delivery of 
the new policies to the plaintiff came within the scope of his authority. The 
plaintiff contends that, even if limited to the application of common-law principles 
governing agency, Beeler was the agent of the insurers. Though this’ contention 
wis rejected below, we are not required to pass unon it by reason of section 633, 
Carroll’s Kentucky Statutes, which we think controls decision as to Beeler’s status 
It is printed in the margin.’ It will be noted that the language of the section is of 


1 Licenses to agents of foreign companies must be renewed annually in the same manner as 
original licenses, upon a finding by the commissioner that the company represented by the agent 
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great breadth and without qualification, and that “whoever solicits and receives 
applications for insurance on behalf of any insurance company, or transmits for 
any person other than himself an application for insurance, or a policy of insurance 
to or from such company, or advertises that he will receive or transmit the same, 
or who shall, in any manner, directly or indirectly, aid or assist in transacting the 
insurance business of any insurance company, shall be held to be an agent of such 
company within the meaning of thtis article, anything in the policy or application 
to the contrary notwithstanding.” It will be observed that the statute prescribes a 
cerain legal effect to be given to definite acts in respect to insurance, its solicitation, 
the transmitting of policies, or, more generally, the aiding or assisting in the 
transacting of insurance business 

Statutes of like import have been applied and held valid against constitutional 
objection in the courts of the United States and in those of the states. Cor 
trolling upon us is American Fire Insurance Co. vy. King Lumber & Mfg. Co., 250 
U.S. 2, 39'S. Ct. 431, 433, 63 L. Ed. 810; Stipcich v. Metropolitan Life Insurance 
Co., 277 U. S. 311, 48 St. Ct. 512, 72 L. Ed. 895. The contention that the present 
staute applies only to situations where actual agency for some purpose primarily 
exists and is designed only to prevent the insurer from casting off the obligations 
of principal under certain circumstances must be rejected upon the reasoning of 
the King Case. Likewise must be rejected the contention that the statute does not 
apply to one who is a broker and not by consent in privity with the insurer, for 
the alleged agents in the King Case were brokers. They had no preliminary 
authority to solicit insurance, but, the insurance having been accepted by the 
company, the relation became by virtue of the Florida statute one of agency. As 
was there said: “There is nothing unreasonable in the conditions: they regulate 
the transactions, do not prevent them, or even embarrass them hy ambiguity. A 
company is informed what it may incur by underwriting insurance in the state, 
and it cannot assert surprise or ignorance—certainly the insurance company in 
the present case cannot do so. It had knowledge or must be charged with 
knowledge of the law.” And again: “It [the company] accepted the benefit of 
their action while premiums were being received and new policies were being 
issued. It is rather late to reject the consequence.” 

|2] The Kentucky courts have construed the statute to apply to situations such 
as this. In Pelican Assurance Co. v. Schildknecht, 128 Ky. 351, 108 S. W. 312, it 
was held that the solicitor acting for the appellant’s agent must be regarded as an 
agent of the company. The latest expression bv the Kentucky court is in accord 
Mutual Benefit. Health & Accident Ass’n vy Smith, 257 Ky. 288, 77 S.W.(2d) 957 
There the solicitor was given application blanks by the local agent? Though 
unlicensed and not expressly authorized by the insurer to represent it, the company 
was held liable. By these local constructions of the statute we are. of course. 
under congressional mandate and familiar principles, bound. 

[2. 4] But it is the defendant's contention that Beeler violated his in:tructions 
He was given the new policies for a limited purrose—to deliver them to the 
Macaroni Companv in substitution of policies which were to he canceled. He 
deliberately violeted these instructions, failed to take un the old policies, and 
sold the new ones. It requires no citation of authorities, however, to demonstrate 
that one dealing with an agent acting within the anparent scope of his authority 
is not hound by instructions to the agent not communicated to him, and evidence 
is entirely lacking as to any knowledge on the part of the Macaroni Compan 
as to the purpose for which the executed policies were delivered to Beeler. Nor 
does it require citation to demonstrate that Beeler, having authoritv generally to 
deliver policies he had solicited, was acting within the apparent scope of his 


has fully complied with the law, and maintains its required capital or reserve; and whoever 
solicits and receives application for insurance on behalf of any insurance company or transmits 
for any person other than himself an application for insurance, or a policy of insurance to or 
from such company, or advertises that he will receive or transmit the same, or who shall, in 
any manner, directly or indirectly, aid or assist in transacting the insurance business of any 
insurance company, shall be held to be an agent of such company within the meaning of this 
article, anything in the policy or application to the contrary notwithstanding; and any person 
acting as the agent of any company within the meaning of this section, without first procuring 
and having a license from the commissioner to act as such agent, or, after such license has 
expired, been suspended or revoked, or who shall procure any premium or obligation therefor 
by fraudulent representations, shall be deemed and held to be guilty of a misdemeanor, and, 
upon conviction for such offense, shall be fined not less than fifty nor more than one hundred 
dollars for each offense. ; 
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authority when he delivered those here involved. He had before delivered many 
policies without question. The point ruled upon in Sun Insurance Office v. Scott, 
284 U. S. 177, 52 S. Ct. 72, 76 L. Ed. 229, does not here arise. 

[5] There remains the implication of collusion on the part of Beeler and the 
Macaroni Company. While not perhaps categorically asserted, it is sufficiently 
suggested that the policies were not delivered to the Macaroni Company until 
after the fire. Thus a question of fact is said to arise as to their delivery prior 
to that time. While the defendants are unable to support their view by direct 
evidence, it is asserted that there are circumstances presented in the record which 
warrant a reasonable inference that the whole transaction in respect to the policies 
here involved was a collusive arrangement hetween Beeler and the Macaroni 
Company to take advantage of Beeler’s possession of executed policies at the 
time of the fire so as to enable the Macaroni Company to claim they were contracts 
completed before the fire. Such inference, it is urged, sustains the verdict. But 
both Beeler and Costigan of the Macaroni Company testified explicitly to the 
delivery of the policies in April, the accounts payable ledger of the Macaroni 
Company records a debit for the premiums, and there is no countervailing evidence. 
Circumstances justifying inquiry there may have been, such as the failure of 
Beeler to any anything about having sold the policies, Costigan’s difficulty at first 
in recollecting the date when the policies were delivered, the acceptance by the 
Macaroni Company at a higher rate of eleven months’ protection for a twelve 
months’ premium, and the connection of Rosa with both companies. Opportunity 
for fraud there likewise was, presented by the failure of Gaunt & Harris to take 
up the executed contracts. But these things are not enough, nor do they point 
inevitably to the plaintiff as a participant. We have recently in Equitable Life 
Assurance Society v. Johnson, 81. F.(2d) 543, 547, discussed the requirements of 
proof to establish fraud, and reviewed the authorities. “Fraud is not to be pre- 
sumed and the burden of establishing it was upon appellees. They were not 
required to establish it heyond a reasonable doubt, * * * hut something more is 
required than the mere weight, or preponderance, of the evidence. It is essential 
that the evidence should be clear, unequivocal, and convincing. It must be cogent 
and leave the mind well satisfied that the allegations are true. * * * Any other 
rule would lay written instruments open to captious challenge and would reduce 
them to scraps of paper.” It must be noted that the District Judge did not base 
decision upon any element of fraud or collusion in the delivery of the policies, nor, 
though he heard the evidence, did he cast doubt upon the time of their delivery. 
He based his instructions upon the legal conclusion that Beeler as an independent 
broker was the agent of the insured and failed to make application of the Kentucky 
statute. This was error. 

Judgment reversed, and cause remanded for new trial. 


LIVERPOOL & LONDON & GLOBE INS. CO. v. CROSBY. 
FIDELITY-PHENIX FIRE INS. CO. v. SAME. Nos. 6941, 6942. 


Circuit Court of Appeals, Sixth Circuit. May 13, 1936. 
83 Federal Reporter (2d) 647. 
1. INSURANCE. 

Insured’s failure to read fire policies for several months and discover that 
policies failed to cover rope which insured held under consignment he/d not to bar 
reformation of policies so as to include such coverage, where insurers were not 
prejudiced by failure to discover mistake earlier. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. INSURANCE. 

Sole and unconditional ownership clauses of fire policies held not to defeat 
recovery for loss of rope which insured, as receiver, held on consignment, where 
policies failed, through mutual mistake, to set forth true contracts between parties 
hecause of failure to include clause covering such rope. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE. 

Receiver who held rope on consignment, and who agreed with owner to insure 
rope against fire, held not precluded from recovering on fire policies because receive 
was not expressly authorized by court appointing him to make contract for con- 
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signment of such rope, since, having agreed to insure property, he was liable to 
owner whether he was bailee as receiver or in his individual capacity. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 

Appeals from the District Court of the United States for the Western District 
of Tennessee ; Albert B. Anderson, Judge. 

Suits by H. H. Crosby, receiver for Reed & Duecker, Incorporated, against the 
Liverpool & London & Globe Insurance Company and against the Fidelity-Phemsx 
Fire Insurance Company. From a decree, defendants appeal. 

Affirmed. 

G. T. Fitzhugh, of Memphis, Tenn., and Burke G. Slaymaker, of Indianapolis, 
Ind. (Fitzhugh, Murrah & Fitzhugh, of Memphis, Tenn., and Slaymaker, Merrell & 
Locke, of Indianapolis, Ind., on the brief), for appellants. 

R. Lee Bartels and John W. Loch, both of Memphis, Tenn. (Canale, Glankler, 
Loch & Little, of Memphis, Tenn., on the brief), for appellee. 

Before Moorman, Hicks, and Allen, Circuit Judges. 


PARKER v. HOME FIRE & MARINE INS. CO. Civ. 9672. 
District Court of Appeal, First District. Division 1, California. May 11, 1936. 
57 Pacific Reporter (2d) 546. 
INSURANCE. 

Under contract for sale of- prunes which were stored with buyer and subject to 
lien of third person, providing that title should pass on payment or on delivery 
which should be deemed to occur when buyer retained prunes in execution of sale 
and on release thereof by seller so as to entitle buyer to take delivery free of lien, 
and that buyer should be entitled to 48 hours within which to accept prunes after 
delivery, title held not in buyer at time of destruction of prunes by fire within 48 
hours after discharge of lien, but before payment, release by seller, or acceptance 
by buyer, so that assignee of buyer was not entitled to recover for loss of prunes on 
buyer’s fire policy. 

(For other cases, see Insurance, Dec. Dig. § 164[1].) 

Appeal from Superior Court, City and County of San Francisco; Michael J. 
Roche, Judge. 

Action by D. A. Parker against the Home Fire & Marine Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Thornton & Watt and Thornton & Taylor, all of San Francisco, for appellant 

Orrick, Palmer & Dahlquist, of San Francisco, for respondent. 


BAKER v. GLENS FALLS INS. CO. 
Court of Appeals of Kentucky. Feb. 18, 1936. 
Rehearing Denied May 26, 1936. 
93 Southwestern Reporter (2d) 851. 
1. INSURANCE. 

In action on fire policy, undenied allegation that policy covered property belong- 
ing to insured held sufficient to obviate necessity of specifically proving ownership. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

In action on fire policy, petition stating that property was totally destroyed and 
amended petition stating that it was destroyed by fire held to negative contention as 
to absence of allegation of destruction by fire. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

3. INSURANCE. 

In action on fire policy introduced in evidence, insured’s testimony that fire 
occurred and that he furnished itemized proof of loss admitted in evidence, and 
repeated references to loss by fire held to negative contention as to absence of proof 
of destruction by fire. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
7. INSURANCE. 


In action on fire policy covering household goods subsequently moved to differ- 
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ent locality, admission ‘by insurer’s agent after fire that he had received request from 
insured’s agent to transfer insurance but had neglected to do so held sufficient to 
take case to jury on question of notice to and consent by insurer, as regards removal 
of goods. 

(For other cases, see Insurance, Dec. Dig. § 668/10].) 

Appeal from Circuit Court, Pulaski County. 

Suit by Arthur Baker against the Glens Falls Insurance Company. From a 
judgment on a directed verdict for defendant, plaintiff appeals. 

Reversed. 

Charles N. Hobson, of Frankfort, and B. J. Bethurum, of Somerset, for appel- 


lant. 
H. C. Kennedy, of Somerset, and Frank M. Drake, of Louisville, for appellee. 


GUCCIONE v. NEW JERSEY INS. CO. OF NEWARK, N. J. No. 16205. 
Court of Appeal of Louisiana. Orleans. May 4, 1936. 
167 Southern Reporter 845. 
1. INSURANCE. : 

One-year limitation provided by New York standard form fire policy, prescribed 
by statute, is valid (Act No. 105 of 1898, § 22, as amended by Act No. 255 of 1914). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

2. INSURANCE. 
Filing of suit on fire policy interrupted prescription (Act No. 39 of 1932). 
(For other cases, see Insurance, Dec. Dig. § 622[5].) 

3. INSURANCE. 

In suit to reform fire policy issued in husband’s name on wife’s property to 
have wife declared the insured therein and to recover on policy, insurer’s attempt 
to defeat recovery by technical defenses held contrary to public policy evidenced by 
statute providing that breaches of warranties and conditions should not invalidate 
fire policy unless increasing either moral or physical hazard (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 615[3].) 

4. INSURANCE. 

In suit to reform fire policy issued in husband’s name on wife’s property to 
have wife declared the insured therein and to recover on policy, evidence held not 
to sustain defense that husband’s statement that he was sole and unconditional 
owner of insured premises resulted in increasing moral hazard of risk (Act No. 
222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Failure to file proof of fire loss ascertained by appraisers representing insurer 
held not to preclude recovery on fire policy, in view of statute precluding avoidance 
of liability for breach which does not increase moral or physical hazard (Act No. 
222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

6. INSURANCE. 

$250 for attorney’s fees for collection of $775.75 on fire policy held excessive by 
$150. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Twenty-Fourth Judicial District Court, Parish of Jefferson; L. 
Robert Rivarde, Judge. 

Suit by Mrs. Marietta Guccione, wife of Pascal Guccione, against the New Jer- 
sey Insurance Company of Newark, New Jersey. Judgment for plaintiff, and 
defendant appeals. 

Amended and affirmed. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellant. 

Jno. E. Fleury, of Gretna, for appellee. 
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PINSKE v. GARFIELD FARMERS’ MUT. FIRE INS. CO. No. 30902. 
Supreme Court of Minnesota. May 29, 1936. 
26 Northwestern Reporter 263. 
INSURANCE. 

Township mutual fire insurance company held not liable for loss occurring 
after expiration of policy on theory that by-laws, by imposing on secretary duty 
to notify insured of expiration, and on other officers duty to solicit renewal, created 
any duty to insured, since duties so imposed were unilateral and for company’s 


benefit and created no contract right in insured (Mason’s Minn. St. 1927, §§ 
3646-3674, 3661). 


(For other cases, see Insurance, Dec. Dig. § 349]1].) 


Syllabus by the Court. 

There can be no recovery for -a fire-loss-occurring after the expiration of a 
policy of insurance, issued by a township mutual fire insurance company, on the 
theory that the by-laws, hy imposing upon the secretary the duty to notify the 
insured of expiration, and upon other officers the duty to solicit a renewal, created 
any duty to the insured. The duties so imposed were unilateral and for the com- 
pany’s benefit. They created no contract right in the insured. 

Appeal from District Court, Polk County; James E. Montague, Judge. 

Action by Theodore Pinske against the Garfield Farmers’ Mutual Fire Insur- 
ance Company. From an order sustaining a general demurrer to the complaint, 
plaintiff appeals. 

Affirmed. 

L.. A. Wilson, of Mahnomen, for appellant. 

O’Brien & Sylvestre, of Crookston, for respondent. 

STONE, Justice. 

The complaint upon a policy of fire insurance encountered a general demurrer, 
which was sustained, and plaintiff appeals. 

Defendant is a township mutual fire insurance company organized under 
Mason’s Minn. St. 1927, §§ 3646 to 3674. The policy in suit was issued April 25, 
1928, for a five-year term which expired at noon, April 25, 1933. The fire which 
caused plaintiff's loss did not occur until July 31 of that year. 

The policy was issued for the maximum term permitted by the statute, 
Mason’s Minn. St. 1927, § 3661, under which defendant was organized, and which 
limits its power. No new contract is claimed renewing the old policy or extending 
its term. The ultimate position of plaintiff, as taken in argument here, is that 
there was a breach of the policy by defendant by reason of which plaintiff should 
recover his loss. That theory is based upon the following provisions of the by-laws: 

“16. It shall also be the duty of every director or agent, when duly notified 
by the secretary of all members whose policies expire, to solicit them for re-insur- 
ance prior to the time of such expiration, and it shall also be the duty of the 
secretary to notify by mail, each member of the time when his policy ceases to 
be in force 

“17. And it is moreover agreed by and between the company and the assured 
that this policy is made and accepted in reference to the foregoing terms and 
conditions, and the charter, by-laws, rules, regulations and conditions of this 
company, now or hereafter in force, which are to be used to explain or ascertain 
the rights and obligations of the parties hereto, not herein otherwise provided for, 
which is hereby made a part of this policy.” 

The policy was explicitly “founded on the constitution, rules and by-laws of 
the company.” One of the rules or by-laws declared that “no policy of insurance 
shall be issued except upon the written application of the owner of the property 
sought to be insured. * * * No insurance shall be taken except on the personal 
inspection of the agent of the district where the property sought to be insured is 
located.” 

The by-law (No. 16) upon which plaintiff relies, upon examination in the 
light of its context, must be and is held to impose no duty to the insured upon 
the secretary or any officer or agent of defendant. The duties to “notify by mail” 
when policies are to expire and to “solicit” renewals are wholly for the beneft 
of the company and to the end that, if advisable from its standpoint, renewals 
be procured. Even if notified by the secretary or solicited by any director or 
agent of the company, there would yet be, under the by-laws, the necessity that 
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a renewal policy should not issue “except on the written application of the owner”; 
and then only after “personal inspection of the agent of the district where the 
property sought to be insured is located.” 

Such by-laws, imposing only a unilateral duty in favor of the company, cannot 
he given the effect of putting into the policy any term or condition of the contract 
in favor of the insured. 

Had plaintiff's policy lapsed, and in consequence he had ceased to be a member 
of defendant, he would have had a defense to an action by the company for an 
assessment against him for losses and expenses accruing after the expiration of 
the old policy. If in such a suit the company could not prevail, and surely it could 
not, the plaintiff has no cause of actton in this case. 

The demurrer was properly sustained. 

Order affirmed. 


GEORGE A. HOAGLAND & CO. v. INSURANCE CO. OF NORTH 
AMERICA. No. 29676. 
Supreme Court of Nebraska. May 26, 1936. 
267 Northwestern Reporter 239. 
1. INSURANCE. 

“Windstorm” within policy insuring against loss or damage by cyclone, “tor- 
nado,” or “windstorm” signifies wind of unusual violence or tumultuous force. 

In the case of a policy against damage by “tornado,” “hurricane,” or 
“windstorm,” the words “tornado” and “hurricane” are synonymous and 
mean a violent storm distinguished by the vehemence of -the wind and its 
sudden changes. The word “windstorm” partially takes its meaning from 
“tornado” and “hurricane,” and indicates wind of unusual violence. <A 
“windstorm” is defined as a storm characterized by high wind, with little 
or no precipitation. 

(For other cases, see Insurance, Dec. Dig. § 423.) 

2. INSURANCE 

In action on policy insuring against loss by windstorm, whether wind has 
attained proportions of windstorm is fact question. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

In action on policy insuring against loss caused by windstorm, conflicting 
evidence whether wind attained proportion of windstorm held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 
1+, INSURANCE 

In action on policy insuring lumber shed and lumber against loss by windstorm 
reasonable cost of assorting, removing, and repiling lumber held recoverable, where 
shed was entirely destroyed by windstorm, some of lumber was damaged, and it 
Was necessary to assort lumber to ascertain part damaged, and it was essential to 
remove and repile remaining lumber in another shed to preserve it from the 
elements. 

(For other cases, see Insurance, Dec. Dig. § 506.) 

Syllabus by the Court. 

1. The word ‘“windstorm,” as used in an insurance policy, insuring against loss 
or damage by cyclone, tornado or windstorm, signifies a wind of unusual violence 
or tumultuous force. 

2. Whether a wind has attained the proportions of a windstorm is a question of 
fact to be determined from the evidence. 

3. Whether a wind has attained the proportion of a windstorm is a question of 
fact for the jury, where the evidence in respect thereto is in conflict. 

4. The reasonable cost of assorting, removing and repiling of lumber is 4 
recoverable element of damage in an action upon a policy, insuring lumbershed and 
lumber therein against loss or damage by windstorm, where the shed was entirely 
destroyed by windstorm, some of the lumber damaged, and it was necessary to 
assort the lumber to ascertain the part damaged, and where it was essential to 
remove and repile the remaining lumber in another shed to preserve it from the 
elements. 
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Appeal from District Court, Douglas County; Thomsen, Judge. 

Action by George A. Hoagland & Co. against the Insurance Company of Nortn 
America. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Ziegler, Dunn & Becker, of Omaha, for appellant. 

Johnson, Gross & Crawford, of Omaha, for appellee. 

Heard before Goss, C. J., Rose, Good, Day, Paine, and Carter, JJ., and 
Yeager, District Judge. 

Goon, Justice. 

Plaintiff brought this action against defendant on an insurance policy to 
recover for loss and damage by windstorm to a lumbershed and lumber stored 
therein. Plaintiff had judgment, and defendant has appealed. 

It is conceded that the policy was issued by defendant, was in force, and covered 
the shed and lumber stored therein. Defendant denied that any loss or damage 
occurred by reason of windstorm. It is defendant's contention that the building 
was old, decayed, and collapsed by reason of age and decay, and not because of 
any windstorm. One element of recovery was for assorting, repiling and recov- 
ditioning the lumber that was stored in the shed. Defendant contends that this was 
not an item for which plaintiff was entitled to recover, even if the loss and damage 
were occasioned by windstorm. 

Plaintiff was the owner of a lumberyard and a number of sheds in which 
lumber was stored, located at or near Sixth and Douglas streets in the city of 
Omaha. The shed in controversy was about 289 feet in length and approximately 
60 feet wide at one end and 70 feet at the other. The length of the building was 
from north to south. The shed was constructed by setting in the ground large 
poles which extended from 18 to 22, or 24, feet above the ground. There were six 
rows of these poles running lengthwise of the building. The poles were set from 
15 to 16 feet apart. They were braced and cross-braced with 2 by 6 or 2 by 8 
planks. The poles in the central part of the building reached higher than those at 
the outer edge, so there was some slant to the roof which was erected over the 
building. The roof was what is ordinarily denominated a tar and gravel roof. 
The sides of the shed were not inclosed. The ends were inclosed except a smail 
portion used as a driveway through the center of the building. 

Between midnight and 1 o’clock on August 13, 1934, this particular lumbershed 
collapsed. The entire structure was shifted to the north, all of the poles beiug 
broken off, some at the ground and others several feet above the ground. The 
bracing was broken and destroyed, and some of the lumber within the shed was 
broken and damaged. Apparently, the entire building moved to the north. The 
shed was a total loss. The lumber that was broken and destroyed amount to only 
about $178. ‘The remaining lumber had to be assorted, removed and repiled in 
another shed. The item of cost for this was something over $1,000. The policy 
in suit was for $5,000. There was $9,000 other concurrent insurance. Plaintiff 
sought to recover only five-fourteenths of the loss. 

The principal controversy is as to the sufficiency of the evidence to sustain 
plaintiff's claim that the building was destroyed by windstorm. Defendant’s evi- 
dence tended to prove that many of the posts were decayed at the ground; some of 
them entirely decayed and others partially decayed; that the braces were old, the 
building was not sufficiently braced, and that the proximate cause of the collapse 
of the shed was due to its weak condition from age and decay. The evidence does 
not disclose the exact age of the building, but it is inferable that it had been con- 
structed 25 or 30 years ago. Evidence on the part of plaintiff tended to show that 
the shed had been kept in repair and was in good condition. 

With respect to the windstorm, it appears that on the night of August 12, 1934, 
there was a thunder and rainstorm, accompanied by high winds, but that this 
storm had subsided prior to midnight. Defendant offered evidence by the meteorol- 
ogist in charge of the government weather bureau station in Omaha that at that 
station the velocity of the wind between 12 and 1 o’clock that night did not exceed 
15 miles an hour; that the velocity of the wind, during an earlier hour, had been 
higher. It was shown that the weather bureau station was about three-fourths of 
a mile distant from the lumbershed, was on much higher ground and was about 
200 feet above the ground at that point. The meteorologist testified that there 
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might be considerable variation in the velocity of the wind at the elevation of the 
station and at the lower or ground elevation, and that there might be a very great 
difference in the velocity at different points no farther apart than the distance 
between the weather bureau station and the lumbershed. Defendant also produced 
evidence that none of the other buildings in the immediate vicinity was blown down 
or apparently damaged by the alleged windstorm. Defendant called other witnesses 
who were at some distance from the shed, two whom were toll takers at the bridge 
over the Missouri river, and who were on duty that night. They testified that they 
observed no unusual windstorm or high wind. Plaintiff offered the evidence of a 
night watchman, who was on duty that night and made his rounds of the various 
buildings of plaintiff once each hour. He testified that immediately before the build- 
ing collapsed he was in it, when the wind was blowing violently; that the building 
creaked to such an extent that he was fearful for his life and ran out of the building 
to the south; that very shortly thereafter the building crashed and collapsed. He gave 
an opinion that the wind was blowing at 30 miles an hour. However, he had no basis 
for such estimate and testified that it was only his judgment. He also -testified 
that the building was moved several inches on its foundation or at the ground, and 
that the entire shed moved to the north and collapsed; that the wind was blowing 
from the south or slightly southwest. His description of the noise, the creaking 
and cracking of the building, just before he ran out, and the moving of the struc- 
ture of such dimensions would tend to indicate a wind of considerable violence. 
There were other witnesses on behalf of plaintiff who were at a greater distance, 
but we do not think their evidence is of any great weight. None of plaintiff's 
witnesses had any means by which they could measure the velocity of the wind. 

Defendant earnestly contends that the evidence in insufficient to sustain a find- 
ing that the collapse of the building was caused by a windstorm. It argues that, 
because no other building in the vicinity of the lumbershed was blown over, or, so 
far as appears, was damaged, is an indication that the collapse of this particular 
building was not caused by a windstorm. 

[1] What constitutes a windstorm, as that term is used in the policy of 
insurance, has been considered by the courts of other states. Just what violence 
the wind must attain to be termed a windstorm has not, so far as we are aware, 
been judicially determined. The courts that have dealt with the question say that, 
where the word “windstorm” is used in connection with “tornado” and “cyclone,” 
these other terms are of significance, and that, while a windstorm need not attain 
the proportions and violence of a tornado or cyclone, it must be a wind of unusual 
violence. 

In 14 R. C. L. 1272, § 447, it is said: “In the case of a policy against damage 
by tornado, hurricane, or windstorm, the words ‘tornado’ and ‘hurricane’ are 
synonymous and mean a violent storm distinguished by the vehemence of the wind 
and its sudden changes. The word ‘windstorm’ partially takes its meaning from 
‘tornado’ and ‘hurricane,’ and indicates wind of unusual violence.” To the same 
effect is 5 Couch on Insurance, p. 4505, § 1234. See, also, Mulgrew Co. v. National 
Union Fire Ins. Co., 187 Iowa 1292, 175 N. W. 50; Sabatier Bros. v. Scottish 
Union & Nat. Ins. Co. (La. App.) 152 So. 85; Scottish Union & Nat. Ins. Co. v. 
B. E. Linkenhelt & Co., 70 Ind. App. 324, 121 N. E. 373; Jordan v. Iowa Mutual 
Tornado Ins. Co., 151 Iowa 73, 130 N. W. 177, Ann. Cas. 1913A, 266; Cooley’s 
Briefs on Insurance, pp. 4976, 4977. In some of the cases it has been said that to 
constitute a windstorm the wind must assume the aspects of a storm; that is, an 
outburst of tumultuous force. Webster defines a windstorm as a storm character- 
ized by high wind, with little or no precipitation. 

[2] It must be conceded that none of these definitions afford an exact yard- 
stick by which to determine when a wind becomes a windstorm. It: is apparent 
that only a very general definition of the term can be given. It must be a wind of 
unusual violence of tumultuous force, and whether it attains that proportion is 
a question of fact. 

|3] Defendant contends that, since it is not shown that any other buildings 
in the vicinity were blown down or damaged by the wind, it tends to negative the 
thought that it was a windstorm and that plaintiff's building was demolished 
thereby. We think it is a matter of common knowledge that in this part of the 
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country a wind may attain the proportions of a windstorm and blow with great 
violence for a few seconds; may lift and only cover a small space. It is a mat- 
ter of common knowledge that one of a group of farm buildings may be 
destroyed by a windstorm, while other buildings, in close proximity, are uniu- 
jured. Likewise, in orchards and groups of shade trees, one or more trees may 
be broken and damaged by the wind, showing great violence, while trees in 
close proximity thereto may be uninjured. The freakish character of the wind 
and the way it shifts and rises in this particular part of the country are matters 
of common knowledge. Where the evidence as to whether a windstorm is of 
sufficient violence or so tumultuous as to constitute a windstorm is in conflict, 
the question is one for the determination of the jury. 5 Couch on Insurance, 
p. 4505, § 1234. 

We are of the opinion that the evidence of plaintiff’s night watchman, who 
was on duty at the time the shed collapsed, was sufficient to indicate, and to 
authorize the jury, if they believed his evidence, to find, that there was, at the 
time, a wind of unusual violence and tumultuous force, and that it amounted to 
a windstorm, within the meaning of that term as used in the policy of insur- 
ance. It is a rule that the appellate court will not disturb the verdict of a jury, 
based on conflicting evidence, unless the court can say that it is clearly wrong. 

Defendant complains of instruction No. 7 given by the court to the jury. lu 
the instructions immediately preceding the court had defined “windstorm” sup- 
stantially in accordance with the authorities hereinbefore discussed, and informed 
the jury that before they could find for the plaintiff it was necessary to find that 
the wind had reached the proportions of a windstorm, which was the dominant 
and efficient cause of the damage to the building, and in another instruction 
informed the jury that, if plaintiff was entitled to recover, the measure of 
recovery as to the building was the cash value of the shed at the time of loss, 
and that they should take into consideration, in determining such cash value, 
the depreciation from age, decay or other causes. The seventh instruction 
informed the jury that, if the shed was destroyed by reason of a windstorm, 
they should take into consideration its age only in determining the actual value 
and loss to the plaintiff. Taking the instructions as a whole, we find that they 
properly stated the law, and that no error was committed. 

Defendant complains of the refusal of the court to give instruction No. 3 
requested by defendant. We think the instruction was properly refused, because 
it directed the jury not to take into consideration whether or not the sheds had 
been weakened by wind or storm at any time previous to their destruction. We 
are pointed to no evidence that would justify the giving of this instruction. 

[4] Complaint is made of the refusal to given instruction No. 4 requested 
by defendant. The effect of that instruction was to inform the jury that the 
expense of assorting, removing and repiling the lumber in another shed was not a 
proper element of damage. It was necessary to assort the lumber to ascertain 
and separate the damaged from the undamaged portions. It was also essential 
that the lumber not damaged should be removed and repiled in another shed to 
preserve it from damage from the elements. This was made necessary as a 
direct result of the windstorm, and we think it was a recoverable element of 
damage. The instruction was properly refused. 

[5] Complaint is made of the refusal to give instruction No. 5 requested 
by defendant, but the principles of that instruction are fully set forth in the 
instructions given by the court. 

No error prejudicial to defendant has been pointed out, or found by the 
court. 

Affirmed. 


GEORGE A. HOAGLAND & CO. v. SCOTTISH UNION & NATIONAL 
INS. CO. OF EDINBURGH. No. 29677. 
Supreme Court of Nebraska. May 26, 1936. 
267 Northwestern Reporter 242. 
1. INSURANCE. 


In action on windstorm policy, evidence as to violence of storm a_ short 
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time before damage occurred and about four miles from insured lumber shed 
held competent to show stormy weather in general vicinity. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from District Court, Douglas County; Thompsen, Judge. 

Action by George A. Hoagland & Co. against the Scottish Union & National 
Insurance Company of Edinburgh. From a judgment for plaintiff, defendant 
appeals. 

Ziegler & Dunn, of Omaha, for appellant. 

Johnsen, Gross & Crawford, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Day, Paine, and Carter, JJ., and 
Yeager, District Judge. 

Goon, Justice, 

This is a companion case to Hoagland & Co. v. Insurance Co., 243 N. W. 239. 

This action involves three policies of insurance covering the same shed and 
lumber described in the former case. The aggregate of the policies was $9,000 
which, together with the policy in the former case, constitutes $14,000 of con- 
current insurance, and in this action plaintiff sought to recover only nine-four- 
teenths of the loss sustained. Plaintiff had judgment, and defendant has 
appealed. 

The action is based on the same windstorm as that described in the former 
case. The issues and the evidence in the instant case are practically the same 
as in the former. Reference is made to the opinion in that case for a statement 
of the issues and facts presented. For the reasons given in that opinion, the 
same rulings are made in this action. 

[1] In the instant case, further complaint is made that the court erred in 
permittting evidence to be given by a witness for plaintiff as to the violence of the 
storm a short time previously and at a distance of about four miles from the 
location of the lumber shed. We think this evidence was competent for the purpose 
showing the general stormy condition of the weather in the general vicinity. The 
evidence was probably of little value, but its weight was for the jury. Defendant 
apparently overlooks the fact that it also introduced evidence as to the violence and 
velocity of the wind at a time earlier than when the shed collapsed and at a consid- 
erable distance therefrom. We think defendant may not complain of the introduc- 
tion of evidence of a like character to that which it introduced. In any event, we 
think the evidence objected to was not harmful to defendant. 

For the reasons given herein and in the opinion in Hoagland & Co. v. Insur- 
ance Co., supra, the judgment is 

Affirmed. 


TREPANIER v. MERCANTILE INS. CO. OF AMERICA. 
SAME v. ROCHESTER AMERICAN INS. CO. 
Supreme Court of New Hampshire. Belknap. May 5, 1936. 
184 Atlantic Reporter 866. 
1. INSURANCE. 

Provisions that fire policies were to be inoperative if premises should become 
and remain vacant for more than thirty days without insurer’s consent held to 
exclude vacancy as an increase of risk, since insurance is suspended where period 
has run, but is unaffected where period has not run. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE. 

Where provision that fire policy should be inoperative if premises became and 
remained vacant for more than thirty days without insurer’s consent was con- 
strued to mean that policy continued in force if vacancy did not exceed such 
period, insurer in policy in force less than permitted vacancy period at time of fire 
could not deny liability on ground that alleged vacancy increased the risk. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

3. INSURANCE. 

In action on fire policy which provided that vacancy of premises for more 
than thirty days without insurer’s consent would avoid policy, instructing that 
unoccupancy must either amount to vacancy or result in a material increase of risk 
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to be ground for avoidance held improper, since issue was whether insured lived 
on property for any part of time during thirty days immediately preceding fire. 

(For other cases, see Insurance, Dec. Dig. § 323{[1].) 

4. INSURANCE. 

Where mortgage clause in fire policy barred recovery by mortgagee for any 
act or default of mortgagee which avoided policy, mortgagee’s unoccupancy of 
premises while a tenant for more than prohibited thirty day period would suspend 
mortgagee’s insurance. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 

In action on fire policy which provided that policy should be inoperative if 
vacancy by removal of owner or occupant should continue for more than thirty 
days without insurer’s consent, whether insured who lived in property week-ends 
for two months preceding fire occupied property within thirty days of fire so as 
to interrupt vacancy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

6. INSURANCE. 

Insured suing on fire policies had burden to establish liability under policies, 
since right of recovery depended upon proof that loss was insured, and that 
exclusions and exceptions of policies were inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Transferred from Superior Court, Belknap County: Burque, Judge. 

Action by Louise Trepanier against the Mercantile Insurance Company of 
America, and against the Rochester American Insurance Company. 

Verdicts for plaintiff, and case transferred on defendants’ exceptions. 

New trial. 

Actions on insurance policies for a fire loss. They were tried together by a 
jury, and verdicts were returned for the plaintiff. 

The insured property was in Loudon. The Rochester policy originally insured 
the plaintiff as owner. On October 11, 1933, she conveyed the premises where the 
insured property was situated under a sale, and the policy was transferred to the 
purchaser with a loss payable to her as mortgagee. At the time of this transfer 
the Mercantile policy was issued with a loss payable as provided in the transfer 
of the Rochester policy. By agreement with the purchaser the plaintiff remained 
in possession of the premises as a tenant at will after their conveyance until the 
fire on November 1, 1933. The premises had been her home, but it was in issue 
whether she had dwelt there at all during a period exceeding thirty days immediately 
preceding the fire. 

Both policies were of the local standard form and contained the union mort- 
gage clause. Other clauses provided that the policies were to be inoperative “if the 
premises * * * shall become vacant by the removal of the owner or occupant and 
so remain for more than 30 days” without the insurer’s assent, and if, without 
such assent, “the situation or circumstances affecting the risk shall, by or with 
the knowledge, advice, agency or consent of the insured, be so altered as to cause 
an increase of such risk.” 

Both insurers in defense claimed that the plaintiff procured the fire to be set 
and increased the risk. An additional defense to the Rochester policy was its 
avoidance under the vacancy clause. : 

Exceptions were taken to the denial of motions for directed verdicts. There 
were also exceptions to the charge which, with further facts, are stated in the 
opinion. 

Tilton & Tilton, of Laconia, for plaintiff. 

Thorp & Branch and F. W. Branch, of Manchester, for defendants. 

A..en, Chief Justice. 


[1] The policies are construed to exclude vacancy as an increase of risk within 
the application of the clause relative to an increase. The clause relating to vacancy 
is specific in respect to the period required for it to be effective as an avoidance 
of the policy. If the period has run, the insurance is suspended. No inquiry whether 
the risk has been thereby increased needs to be made. If the period has not run, 
the only reasonable view is that the insurance is not affected. In other words, the 
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policy treats vacancy independently of risk. If the vacancy does not exceed the 
period, the policy continues in force. 

[2] It follows that there was properly no defense to the Mercantile policy, in 
force less than the permitted vacancy period at the time of the fire, except on the 
issue of procuring the fire to be set. 

[3] As to the Rochester policy, the court instructed the jury that a difference 
hetween unoccupancy as meaning no use by actual presence and vacancy as meaning 
no use for any purpose was to be recognized, and that unoccupancy must either 
amount to vacancy or result in a material increase of risk to be ground for avoid- 
ance. The language of the policy expresses no such narrowing of unoccupancy. 
“Removal” of the occupant, to “remain” for over thirty days, is its stated definition 
of vacancy. Whether the risk is increased, the property abandoned with no purpose 
to return to it, or its contents left in it upon removal, are all irrelevant matters. 
If it is closed so as to be unoccupied, the property is vacant within the terms of 
the policy. Whether the plaintiff had been living at the premises for any part 
of the time during the thirty days immediately preceding the fire, is the issue. 
Making the premises her residence or place of abode by occasionally thus using 
them would be sufficient to interrupt and negative vacancy, although she was 
elsewhere most of the time. 

[4+] Although the plaintiff is a mortgagee and not the owner, the union mort- 
gage clause barred her from recovery for any “act or default” of her own which 
avoided the policy. As the owner’s tenant, she occupied under his right. [ft she 
ceased to occupy while remaining his tenant, the unoccupancy was as much her 
act as his. It was chargeable to her as an active party in the use and control of 
the property in her possession. So far as the policy constituted separate contracts 
of the insurer with her and with the owner, the contract with her provided for 
the avoidance or suspension of her insurance if she did not meet the conditions. 
The policy’s terms were applicable to her so far as she herself was in a position 
to comply with them. While she was in possession, she controlled occupancy, and 
her own unoccupancy, while a tenant, continued for more than thirty days would 
be conduct suspending her own insurance 

15] The Rochester Company was not entitled to a directed verdict on the 
issue of vacancy. During the period of two months or more preceding the fire, 
while the plaintiff spent “practically” all of her time visiting relatives and while 
her intention to return to the premises and live there was “not probably steady,” 
vet she testified to going to them week-ends with her husband and living there. 
She acquired no new home. Although during the period she was engaged in taking 
away the contents of the house on different occasions, some remained. It does not 
appear that the house had become stripped of the necessary accessories of. occu- 
pancy. Taking all the evidence into account, it would not be unreasonable to find 
intermittent instances of occupancy within thirty days of the fire sufficient to 
interrupt vacancy. 

_ [6] The jury were instructed that the burden of proof to maintain their 
defenses was on the defendants. This was error. It was for the plaintiff to make 
out liability under the terms of the policies. It was part of her case to prove 
that the defenses were not available. She was required to show facts making 
the exclusions and exceptions of the policies inapplicable. She was uninsured for 

fire set by her own procuring, and if there was a vacancy, according to the terms 
of the policies. In justice, expediency, and reasonableness, as an orderly rule of 
procedure, it was to be assumed that the facts did not bring the case within any 
of the exclusions or exceptions until some evidence was introduced tending to 
show facts which did bring the case within some one or more of them. Such 
evidence being introduced, the assumption disappeared. The balance of probabilities 
against the acceptance of the evidence as proof was to be found in her favor to 
entitle her to a verdict. Her right of recovery depended upon proof that her loss 
was insured. It was not insured if facts existed avoiding the insurance according 

its terms. She was therefore required to satisfy the trier that there were no 
such facts. 

The instruction improperly substituted the rule for placing upon a plaintiff 
the general risk of nonpersuasion that of prima facie proof. “It may be that 
for convenience the duty of producing evidence should be put upon the defendant: 
but when all the evidence has been produced, it must contain something tending 
to prove the plaintiff's case.” Caswell v. Garage, 84 N. H. 241, 255, 149 A. 746, 
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755, 73 A. L. R. 433. The plaintiff’s case here required proof of the absence of 
conditions of avoidance. Spilene vy. Company, 79 N. H. 326, 328, 329, 108 A. 808: 
State v. Lapointe, 81 N. H. 227, 234, 123 A. 692, 31 A. L. R. 1212: Gaffney vy. 
Coffey, 81 N. H. 300, 306, 307, 124 A. 788; Caswell v. Garage, supra, 84 N. H. 
241, 254, 255, 149 A. 746, 73 A. L. R. 433; Raymond v. Company, 86 N. H. 93, 96, 
163 A. 713: Monroe, etc., Society v. Nute (N. H.) 183 A. 703. 

New trial. 

Branch, J., did not sit; the others concurred. 


ETTMAN v. CONTINENTAL INS. CO. 
SAME v. QUEEN INS. CO. OF AMERICA. Nos. 46, 47. 
Court of Errors and Appeals of New Jersey. May 18, 1936. 
184 Atlantic Reporter 805. 
1. INSURANCE. 

To warrant application of doctrine of estoppel, it must be shown that conduct 
of party against whom waiver of policy limitations is claimed causes adverse 
party to change his position by lulling him into false security, and causing him 
to delay or waive assertion of his rights to his damage. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

2. INSURANCE. 

In actions against fire insurers, with defense of twelve months’ limitation 

»rovided in policies, evidence as to waiver or estoppel by adjuster’s statements 


held insufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
Syllabus by the Court. : 

To warrant the application of the doctrine of estoppel, it must be shown 
that the conduct of the party against whom waiver of policy limitations is 
claimed is sucli as to cause the adverse party to change his position by lulling 
him into false security, and causing him tp delay or waive assertion of his 
rights to his damage. 


Appeal from Supreme Court. 
Suits by Amanda Ettman against the Continental Insurance Company and the 


Queen Insurance Company of America. From judgments for plaintiff, defendants 
appeal. 

Reversed. 

Arthur T. Vanderbilt, of Newark, for appellants. 

Francis A. Stanger, Jr., of Bridgeton, for respondent. 

HETFIELD, Justice. 

This is an appeal from judgments of the Supreme Court entered upon verdicts 
of a jury rendered in favor of the plaintiff at a trial held in the Cumberland 
circuit. The plaintiff instituted independent suits, and because the same questions 
of law and fact were involved in both cases, they were consolidated at the trial 
and also for review by this court. 

The plaintiff sought to recover the loss occasioned by the burning of a frame 
dwelling situated near Alloway, Salem county, upon which the defendants had 
placed insurance. The fire occurred during the night of January 27, 1934, at which 
time the plaintiff and her family were visiting a daughter in Salem. Each of the 
two policies involved contained a condition which provided in part, “no suit or 
action on this policy, for the recovery of any claim, shall be sustainable in am 
court of law or equity * * * unless commenced within twelve months next after 
the fire.” The summons in the Continental Insurance Company suit was tested 
March 15, 1935, and in the Queen Insurance Company suit on March 16, 19335. 

The defendants contend, among other things, that there was error in. the 
refusal of the trial court to grant defendants’ motions for a nonsuit and directed 
verdict, because of the fact that the actions were not instituted within twelve 
months after the fire, as provided in the policies. 

The plaintiff alleges that she was misled by the attitude and promises of the 
defendants’ agents, to the effect that defendants would rebuild her house, and 
that she delayed bringing suit because she relied upon such representation. 

It appears that two days after the fire had occurred, one Melville B. Horter, 
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an adjuster for the defendants, called upon the plaintiff, and she testified with 
respect to his visit as follows: 

“Well, he came in and he told me he was the adjuster. I asked him in and he 
came in and he said he had been out to the ruins and he said, ‘Now, Mrs. Ettman, 
you know that we don’t pay any money, but you get an estimate from a builder 
and send it to us, and the sooner you send it to us the sooner we will put your 
place back.’ I said, ‘I don’t want any money; I only want my home back.’ * * * 
He told me to get the estimate as quick as I could and there wouldn’t be anything 
else that I could do, that the house would be put up just as quick as he could 
get the estimate; the quicker I got it, the better it would be.” 

The plaintiff further testified that on four or five occasions she called on Hubert 
C. Berry, an insurance agent at Salem, who issued and countersigned the policies 
in question, and inquired as to when her claim would be adjusted. On the first 
visit, she alleges his reply was, “Have patience.” With respect to the last call, 
her testimony was as follows: 

“Q. And the last time you were there he told you that they were not going to 
do anything about it? A. Yes, sir. 

“Q. About when was that, Mrs. Ettman? A. Well, I just that was June or July. 

“Q. About June or July of 1934? A. Yes, sir 

“QO. And at that time he told you he had heard from the companies? A. Yes, 


“Q. And they were not going to do anything about it? A. Yes, sir. 
we You are sure of that? A. Yes, sir. 
_ And that conversation, you say, took place at Mr. Berry’s office? A. Yes. 


Mr. Berry, when called as a witness on behalf of the plaintiff, testified, in 
substance, that the plaintiff called at his office on several occasions, the last visit 
being in the early spring of 1935, at which time she inquired as to what was being 
done about the adjustment of her fire loss, and he informed her, “I had nothing 
to do with it, it was out of my hands entirely.” 

The plaintiff admitted that she was informed on October 9, 1934, that the 
defendants had settled with the mortgagees as to their interests under the policies; 
and it also appears that her attorney sent a communication on November 24, 1934, 
to the agents of the defendants, at Camden, N. J., which stated in part: “May I 
be advised, when Mrs. Ettman may expect to receive the amount due her on her 
policies of insurance?” 
aes We do not think there was sufficient evidence presented from which the 
jury could infer that the defendants waived, or were estopped from asserting, 
limitations. To warrant the application of the doctrine of estoppel, it must be 
shown that the conduct of the party against whom waiver of policy limitations 
is claimed is such as to cause the adverse party to change his position by lulling 
him into false security, and causing him to delay or waive assertion of his rights 
to his damage. There is nothing in the present case to justify a finding that the 
plaintiff had been lulled into a false sense of security. Assuming, but not deciding 
that the statement which the plaintiff alleges was made by Horton two days after 
the loss constituted a promise to adjust her claim, she knew in June or July, 1934 
or six months before the expiration of the limitation, that. the promise was 
repudiated and that the company did not propose to make a settlement. She must 
also have known that when the interests of the mortgagees had heen paid, the 
defendants did not intend to rebuild, and the letter forwarded by her attornev 
would indicate such knowledge. ’ 

We conclude that it was error on the part of the trial judge to refuse to take 
the case from the jury, and the judgments under review are therefore reversed. 

For reversal: The Chancellor, The Chief Justice, Justices Llovd, Case. Bodine, 
Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil. and 
Rafferty—13. ; 

For affirmance: None. 





560 The Insurance Law Journal, Vol. 87 [Oct., 1936 


KRIEG v. PHCENIX INS. CO. OF HARTFORD, CONN. et al. 
SAME v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. Nos. 115, 116. 
Court of Errors and Appeals of New Jersey. May 14, 1936. 

185 Atlantic Reporter 21. 

1. INSURANCE. 

Law will not better insurance contract or alter contract for benefit of one party 
and to detriment of the other. 

(For other cases, see Insurance, Dec. Dig. § ne? 

2. INSURANCE. 
Insurance contract is enforceable in accordance with its plain provisions. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Courts liberally construe insurance policies to uphold contract, construe cor- 
ditions creating forfeitures most strongly against insurer, and never extend such 
conditions beyond strict words of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. ae 2° 

-Court will never seek construction sustaining forfeiture clause in insurance 
policy if one which will defeat it is reasonably deducible from terms and words 
used to express it. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

5. INSURANCE. 

Court considers entire policy in all its parts to the end that each clause shali 
have same effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

Maxim that words of charters are to be received more strongly against grantor 
has no special application to standard form fire insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

7. INSURANCE. | 

Facts or conditions imposed in a policy, inconsistent with or constituting 
waiver of any of standard form provisions, are a nullity. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

8. INSURANCI 

Where cilia of issued policy and provisions of standard form relating 
to forfeitures create a construction which will avoid forfeiture is adopted. 

(For other cases, see Insurance, Dec. Dig. § 146] 4].) 

9. INSURANCE. 

Provision of standard form fire policy, covering furniture in dwelling used 
by insured, permitting change of wnsenes held applicable to furniture as well 
as to realty, authorizing recovery on policy notwithstanding insured leased both 
premises and furniture therein (Comp. St. Supp. 1930, § 99—77). 

(For other cases, see Insurance, Dec. Dig. § 329.) 

10. INSURANCE. 


Forfeiture of standard form fire policy for increased hazard can result only 
on showing that situation was within insured’s control or knowledge, or that 
ordinary care would result in such knowledge by insured, so that insured could 
recover on policy for furniture fire loss, notwithstanding insured’s tenant used 
house containing furniture for illegal manufacture of liquor, where insured was 
not chargeable with knowledge thereof (Comp. St. Supp. 1930, § 99—77). 

(For other cases, see Insurance, Dec. Dig. § 320.) 
1. INSURANCE. 
Provision of standard form fire policy, covering furniture in dwelling used by 
insured, for forfeiture for any change in interest, title, or possession except change 
of occupants without increase of hazard held not violated by insured’s leasing of 
both premises and furniture therein (Comp. St. Supp. 1930, § 99—77). 

(For other cases, see Insurance, Dec. Dig. § 329.) 
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Fire | Rankin. uneral Home v. Rhode Island Ins. Co. 


Srogan, Chief Justice, Case, Justice, and Hetfield, Judge, dissenting. 

Appeal from Supreme Court. 

Consolidated actions by .\nna Krieg, also known as Mrs. J. Krieg, Sr., against 
the Phoenix Insurance Company of Hartford, Conn., and the Automobile Insurance 


Company of Hartford, Conn. Judgment for defendants by the Supreme Court 
(180 A. 213, 13 N. J. Mise. 555), and plaintiff appeals. 
Reversed. 


RANKIN FUNERAL HOME v. RHODE ISLAND INS. CO. et al. (two cases). 
SAME v. UNITED FIREMEN’S INS. CO. et al. 
Supreme Court, Appellate Division, Fourth Department. May 27, 1936. 
288 New York Supplement 220. 
1, INSURANCE. 


Whether rear building was an “addition” to the front building within fire poli- 
cies covering front building and additions held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{3].) 

3. INSURANCE. 

Requisite in every case in making apportionments as between specific anc 
blanket policies covering fire loss is that insured shall have full indemnity. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

4. INSURANCE. 

For purpose of apportioning fire loss in case of overinsurance, where several 
parcels are insured together by one policy for entire sum, and one of parcels is 
insured separately by another policy, sum insured by first policy is to be distri- 
buted among several parcels in proportion which sum insured by that policy bears 
to total value of all parcels. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

5. INSURANCE. 

Where insurance coverage by two blanket fire policies covering front and rear 
buildings and specific fire policy covering rear building was greatly in excess of 
total fire loss, proportionate amount of insurance on blanket policies applicable to 
. rear building would be determined on basis of sound valuations of two buildings. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Taylor, J., dissenting in part. 

Appeal from Supreme Court, Monroe County. 

Two actions by the Rankin Funeral Home, Inc., against the Rhode Island Insur- 
ance Company and others, and an action by the Rankin Funeral Home, Inc., against 
the United Firemen’s Insurance Company of Philadelphia and others. From a 
judgment of the Supreme Court in favor of plaintiff in each action entered in office 
of the clerk of Monroe county September* 26, 1935, and from orders denying 
motions of named defendants for new trial made upon the minutes of the court, 
named defendants appeal. 

Modified and, as modified, affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, jJ. 

Harry Z. Harris, of Rochester, for appellants. 

Heiby W. Ungerer, of Rochester, for respondent. 

Sears, Presiding Justice. 

[1] Plaintiff was the owner of two buildings built on one lot one at the front 
and the other in the rear of the lot. The front building “and additions” was 
covered by two policies of fire insurance, one a $6,000 policy issued by the Rhode 
Island Insurance Company and the other a $10,000 insurance policy issued by the 
defendant United Firemen’s Insurance Company of Philadelphia. The rear build- 
ing alone was covered by a policy in the amount of $2,000, issued by the defendant 
Rhode Island Insurance Company. A fire damaged both buildings. It has been 
properly determined by the jury in this case that the rear building was, within the 
intention of the parties, an addition to the front building within the meaning of the 
word “additions” as included in the two larger policies. Gertner v. Glens Falls 
Insurance Co. of Glens Falls, 233 N. Y. 568, 135 N. E. 921; Levine v. Atlas Assur- 
ance Co., Limited, of Londen, England, 261 N. Y. 711, 185 N. E. 804. The two 
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larger policies thus covered both the front and rear buildings. Separate actions 
were brought by the plaintiff upon the three policies to recover the losses sustained 
by the plaintiff from the fire. The three cases were tried together and the jury 
determined under proper instructions not only that the rear building was, within 
the intention of the parties, an addition to the front building as already stated, hut 
also determined the value of each building separately and the amount of fire loss 
to each building separately. The total sound value of the front building before 
the fire was fixed at $14,090, and of the rear building $4,655.75, making a total value 
value of the two buildings of $18,745.75. The fire damage to the front building was 
found to be $375 and the damage to the rear building $3,655.75. These findings were 
supported by sufficient evidence. 

Each policy contained an 80 per cent. coinsurance clause. As 80 per cent. of 
the total value amounts to $14,996.60 and the total insurance carried was $18,000, 
no question arises as to the application of the 80 per cent. coinsurance clause in this 
case. 

Each policy contained this clause: “This Company shall not be liable for a 
greater proportion of any loss or damage than the amount hereby insured shail 
bear to the whole insurance covering the property, whether valid or not, and 
whether collectible or not.” An apportionment of the loss to the respective policies 
is necessary. 


[2] On the trial at the close of the evidence it was stipulated between all the 
parties that, after the jury had determined the questions submitted to them, 
including those of value and loss as to the respective buildings, the court should 
make the apportionment. This the court did and ordered judgment upon its deter- 
mination of the apportionment. By the stipulation, the three cases were treated as a 
single action, tried, so far as apportionment is concerned, as a single action without 
a jury. Under these circumstances we deem it within the power of this court t 
review the apportionment, and, finding it erroneous, to make such an apportionment 
as we deem equitable within the law, and revise the judgments accordingly. 

[3, 4] The insurance coverage by the three policies was greatly in excess of the 
total fire loss, and in determining the apportionment, we deal here only with the 
case of overinsurance. When adjustments must be made as between specific and 
blanket policies covering a fire loss as occurs in this case, many theories of appor- 
tionment have been applied by the courts of the various jurisdictions (see L. R. A. 
1915B, 509, note) in dealing with one of the most troublesome questions involved 
in the law of insurance. (Grollimund y. Germania Fire Insurance Co., 82 N. J. Law 
618, 625, 83 A. 1108, L. R. A. 1915B, 509). There is no single rule which can prop- 
erly be applied to all possible situations. The rule we have determined to apply 
in this case is satisfactory only in a situation where the aggregate insurance 
exceeds the total loss sustained. One requisite in every case in making apportion- 
ments is that the assured shall have full indemnity. The rule we apply meets this 
requisite in cases of overinsurance such as the present, and is, we believe, fair to 
the several insurers. The rule is thus stated by Judge Rapallo in his opinion in 
Ogden v. East River Ins. Co., 50 N. Y. 388, at page 391, 10 Am. Rep. 492: “For the 
purpose of apportioning the loss in case of overinsurance, where several parcels 
are insured together by one policy for an entire sum, and one of the parcels is 
insured separately by another policy, the sum insured by the first mentioned policy 
is to be distributed among the several parcels in the proportion which the sum 
insured by that policy bears to the total value of all the parcels.” This is some- 
times called the “Reading Rule.” Grollimund v. Germania Fire Ins. Co., supra: 2 
Corpus Juris, 364. The rule is stated in Corpus Juris as follows: The rule “reduce* 
the general or compound insurance to specific insurance and distributes it among 
the several parcels of property in the proportion which the sum insured by the 
general insurance bears to the total value of all the parcels, and as thus reduced 
and apportioned with the specific insurance each insurer must bear such proportion 
of the loss as the sum insured bears to the total insurance, and the loss on the parcel 
doubly insured should be borne in the proportion which the portion of the genera! 
insurance applicable thereto, and the specific insurance as a whole bears respectively 
to the loss separately incurred on such parcel.” See, also, Couch, Cyc. of Ins. 
Law, § 1850. 

(5 ] Applying the rule to this case upon the basis of the values and loss findings 
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made by the jury, the proportionate amount of insurance on the blanket policies 
applicable to the rear building should be determined on the basis of the sound 
valuations of the two buildings. The valuation of the rear building is $4,655.75; 
of the front building, $14,090; of both buildings together, $18,745.75. The amount 
of the $10,000 policy applicable to the rear building for apportionment purposes is 
$4,055.75/$18,745.75 of $10,000, which is $2,483.63, and similarly the amount of the 
$6,000 policy applicable to the rear building for apportionment purposes is $4,655.75/ 
$18,745.75 of $6,000, which is $1,490.18. The insurance on the rear building for 
apportionment purposes is then as follows: On the $10,000 policy, $2,483.63; on 
the $6,000 policy, $1,490.18; on the $2,000 policy, $2,000. Total insurance for 
apportionment purposes is $5,973.81. The loss $3,655.75 is 61.9 per cent. of this 
total insurance, and the loss on the rear building should be apportioned therefore 
as follows: On the $10,000 policy, $1,520.12; on the $6,000 policy, $912.41; on the 
$2,000 policy, $1,223.22. To these sums must be added the $375 loss on the front 
building, ten-sixteenths apportioned to the $10,000 policy, and six-sixteenths to the 
$6,000 policy, i. e. $234.38 to the $10,000 policy and $142.62 to the $6,000 policy, 
resulting in a total loss on the $10,000 policy of $1,754.50; on the $6,000, of $1,- 
053.03; and on the $2,000 policy of $1,223.22. To these respective amounts interest 
must be added from June 23, 1934. 

The rule adopted in Buse v. National Ben Franklin Fire Ins. Co. of Pittsburgh, 
Pa., 96 Misc. 229, 160 N. Y. S. 566, affirmed 177 App. Div. 948, 164 N. Y. S. 1088, 
afirmed 226 N. Y. 589, 123 N. E. 858, is inapplicable, inasmuch as that was a case 
of underinsurance. The Reading rule is inapplicable both in cases where the loss 
is greater than the total insurance and in cases where the loss is greater than the 
insurance applicable to the damaged parcel when apportioned under the rule. 

The respective judgments should be modified as above indicated and, as modified 
afirmed without costs. 

Judgment modified on the law and facts in accordance with the opinion and, 
as modified, affirmed, together with the order, without costs. All concur, except 
Taylor, J., who dissents as to method of apportionment, in a memorandum. 


KINNEER v. SOUTHWESTERN MUT. FIRE ASS’N. 
Supreme Court of Pennsylvania. May 25, 1936. 
185 Atlantic Reporter 194. 


2. INSURANCE. 

Under fire policy avoidable if dwelling house were unoccupied for over ten 
days, dwelling house was “unoccupied,” precluding liability on policy, where 
occupent was temporarily absent for thirteen days until fire during which time 
he was in hospital and his family had-removed to home of relatives, notwithstand- 
ing furniture and clothing rema‘ned in house, since occupancy required was not 
occupancy of “intentions to return” or of mere “inanimate objects.” 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

Appeal No. 31, March term, 1936, from judgment of Superior Court, at No. 5, 
April term, 1925, reversing judgment of Court of Common Pleas, Fayette County, 
at No. 693, June term, 1932; Chester H. Rhodes, Judge. 

Assumpsit by Isaac H. Kinneer against the Southwestern Mutual Fire Associa- 
tion, a corporation, to recover on a policy of fire insurance. Verdict for the plain- 
tiff in the sum of $1,087.50. From judgment of the Superior Court (118 Pa. Super. 
312, 179 A. 800) reversing judgment of the court of common pleas for the plain- 
tiff, plaintiff appeals. 

Judgment of the Superior Court affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Jones & Jones, of Uniontown (A. E. Jones, Jr., of Uniontown, of counsel), for 
appellant. 

Higbee, Matthews & Lewellyn, of Uniontown (W. Brown Higbee, of Union- 
town, of counsel), for appellee. 

Maxey, Justice. 

This was an action in assumpsit to recover on a policy of fire insurance. On 
May 1, 1929, appellee issued a policy of insurance to appellant under the terms 
of which it insured his dwelling house against fire. This policy contained a provi- 
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sion reading as follows: “Insured buildings becoming vacant and remaining vacant 
or unoccupied for over ten days, without the consent of the company duly obtained, 
renders the policy void.” 

During the month of June, 1930, the premises became vacant or unoccupied. 
Appellant secured from the company three sixty-day permits in succession, evidenc- 
ing the company’s consent that the premises might be unoccupied for the period 
stated. The last of these unoccupancy permits expired January 1, 1931. 

Plaintiff testified that he requested vacancy permits after January 1, 1931, but 
the record does not disclose their granting. In June, 1931, one Alvy Brown and 
family moved into the house and occupied it until November 10th. On that date 
Brown entered a hospital in Pittsburgh for treatment, expecting to be away onl) 
five or six days, and giving notice to the plaintiff of his absence. Household 
furniture and clothing remained in the house, but Brown’s family resided elsewhere 
with relatives. Brown left the hospital on November 24, 1931, that is, one day 
after the house was destroyed by fire. Plaintiff had no vacancy permit for the 
thirteen-day period of Brown’s absence from November 10th until the date ot 
the fire. 

At the trial defendant denied liability, first, because no sworn proof of loss 
was furnished within sixty days; second, because of vacancy for more than ten 
days without permission, to wit, from January 1, 1931, to June 30, 1931; and, 
third, because the premises were unoccupied for more than ten days and_ until 
the date of the fire. 


\t the close of trial both plaintiff and defendant filed requests for respective 
binding instructions. Plaintiff's was granted and a verdict returned in his favor in 
the sum of $1,087.50, the full amount of his claim. Defendant filed a motion for 
judgment n. 0. v. The court in disposing of the motion characterizes as “the 
more serious reason” advanced by the defendant in support of its motion, the 
vacancy period of thirteen days between November 10, 1931, to the date of the 
fire. The court held that the temporary absence of the tenant, Alvy Brown, from 
the premises for a period of more than ten days while he was in the hospital, 
and during which time his wife and children were staying with relatives was not 
srch a condition as rendered the premises “vacant or unoccupied.” The court said: 
“His [Brown's] intention was one of occupancy. He intended to be away only 
five or six days. The house to all appearances was occupied. It was occupied by 
these inanimate objects of the tenant. The act of the tenant and his family in 
personally being away and taking such few personal belongings as they did, 
during the absence of the father at the hospital, leaving the remainder of their 
household furniture and property in the premises, was not such an act on their 
part as would cause a cessation of the occupancy of the house as is contemplated 
in the policy sued upon.” 

An appeal was taken to the Superior Court (118 Pa. Super. 312, 179 A. 800, 
802) and the latter, in an opinion by Judge Rhodes, reversed the opinion of the 
court of common pleas. The Superior Court cites the case of Yost v. Anchor 
Fire Ins. Co., 38 Pa. Super. 594, in which Judge Orlady, in speaking for that court, 
said: “The word ‘occupied’ * * * as used in a fire policy, providing that it shall 
become void if the house insured becomes unoccupied, means that no one lives 
therein: Herrman y. Merchants’ Ins. Co., 81 N. Y. 184 [37 Am. Rep. 488]. * * * 
In such constructions, the word is to be construed with reference to the nature 
and character of the building, the purpose for which it is designed, and the uses 
contemplated by the parties as expressed in the contract. A dwelling house being 
designed as the abode of mankind, is occupied when human beings habitually 
reside in it, and unoccupied when no one lives or dwells in it.” 

{1, 2] The Superior Court’s opinion contains the following apt language: 
“When we apply the construction of the term ‘unoccupied,’ as given in the authori- 
ties cited, to the undisputed facts in this case, we inevitably come to the conclusion 
that the acts of the plaintiff's tenant resulted in the insured premises being unoc- 
cupied beyond a period of ten days without the written consent of the defendant. 
At the time of the fire no one had been living in the house for more than ten 
days. The furniture remained, but the mere presence of furniture is not occu- 
pancy.” 

With this conclusion we agree. It is a matter of common knowledge that 
there is more: danger of an unoccupied house being destroyed by fire than of one 
occupied. The reason that suggests itself is that when human beings occupy 4 
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house they are on guard against a fire hazard. When a company insures a house 
against fire, it is entitled to have the property occupied, and therefore presumably 
protected by the occupants, except when the occupants are away for brief periods. 
The period during which this insurance company was willing to tolerate unoc- 
cupancy, unless special permit was asked for and obtained, was ten days. When 
the insurance company stipulated in its contract that the policy would be voided 
by a vacancy continuing more than ten days and unconsented to by the company, 
the insured could not have been in doubt as to exactly what was meant. In the 
present instance, no permit for a vacancy of more than ten days was granted to 
the owner in 1931, yet no human heing occupied this house for a period of thirteen 
davs before the fire which destroyed it in November of that year. 

The company, in declaring in the insurance contract that the policy would be 
void if the building became vacant and unoccupied and remained so for more 
than ten days, used language that was unequivocal. The owner of the property 
covered by this insurance contract could have been left in no doubt as to what these 
words meant. This court would not be justified in holding that the clearly expressed 
contractual stipulation quoted did not mean exactly what it stated. The occupancy 
the company demanded in the policy, except for periods not exceeding ten days, 
was not the occupancy of “intentions to return,” left behind by a tenant, or of 
mere “inanimate objects.” 

The judgment of the Superior Court is affirmed. 


AMOS v. HARDWARE MUT. FIRE INS. CO. OF MINNEAPOLIS. No. 7899. 
Supreme Court of South Dakota. May 26, 1936. 
267 Northwestern Reporter 336. 
1 INSURANCE. 


Insurer’s general agent’s writing on back of standard fire policy of new 
address to which insured had moved, and agent’s statement that agent would 
see that consent in writing by insurer to removal of insured goods would be 
sent to insured held not to constitute waiver of provision in policy requiring 
consent to removal to be in writing, and hence insurer was not liable for loss 
occurring thereafter, before insurer could give written consent. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

2. INSURANCE. 

_ Changes or waivers made in provisions of standard fire policy must be 
written on or attached to policy, and such writing is only competent evidence 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 384.) 


Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by John Amos against the Hardware Mutual Fire Insurance Com- 
pany of Minneapolis. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Henry C. Mundt, of Sioux Falls, for appellant. 

L. E. Waggoner and R. C. Riter, both of Sioux Falls, for respondent. 

Pottey, Presiding Judge. 

This action was brought to recover on a fire insurance policy, insuring a 
quantity of household goods in Sioux Falls, “while located and contained as 
described herein and not elsewhere.” At the time the policy was written, the 
property was located at 510 North Prairie avenue. Some time later the property, 
with the written consent of the insurer, was removed to 1112 North Duluth 
avenue. Still later the property was removed to 601 West Brookings. To this 
removal the company gave no consent of any kind and had no knowledge. A 
short time before the policy would have lapsed, the general agent of defendant 
company called at plaintiff’s home at 601 West Brookings with a renewal policy 
to go into effect at the expiration of the policy sued upon herein. Some con- 
versation took place between said agent and plaintiff relative to the removal 
of the insured property to its then location. During this conversation the agent 
said: “It is all right and wrote with a pencil on the back of the policy ‘601 West 
Brookings,’” and said he would see that a consent in writing by the defendant 
tc the last removal would be sent to plaintiff. Before this was done, however, 
the property was destroved by fire, and the company refused to pay the loss 
because the property had been removed without written consent:of the company. 





566 The iInsuiauce Law Journal, Vol. 87 [Oct., 1936 


Upon the foregoing facts the trial court directed a verdict for the defendant. 
Judgment was entered on such verdict, and plaintiff appeals. 

[1, 2] It is the contention of appellant that, because of the conduct of the 
general agent of respondent in writing on the back of the policy “601 West 
Brookings,” and the conversation had with him by appellant, respondent intended 
to waive the provision in the policy requiring the consent to be in writing. The 
policy is a state standard fire insurance policy, and it contains the provision 
that any changes or waivers in the conditions of the policy must be written on 
or attached to the policy itself. The words “601 West Brookings” do not indi- 
cate that it was meant to be a waiver of any provision in the policy, and that 
it was not so intended is evidenced by the fact that the agent said that he 
“would make the necessary records in his office * * * and when he came back 
he would bring some slips along for these policies.” The interpretation of the 
standard fire insurance policy contended for by respondent has beén followed 
by this court since the first time it came before this court in Hronish v. Home 
Ins. Co., 33 S. D. 428, 146 N. W. 588. This court held that any changes or waivers 
made in the provisions of a standard policy must be written on or attached to 
the policy, and that such writing was the only competent evidence thereof. 
This construction has been followed ever since. See Davenport v. Firemen’s 
Ins. Co., 47 S. D. 426, 199 N. W. 203, and Prose v. Hawkeye Securities Fire Ins. 
Co., 51 S. D. 3, 211 N. W. 970. There was no error in directing a verdict for the 
defendant. 

The judgment and order appealed from are affirmed. 

All the Judges concur. 


LLOYDS AMERICA et al. v. HUNT. No. 4937. 
Court of Civil Appeals of Texas. Texarkanas May 20, 1936. 
Rehearing Denied May 28, 1936. 
i. INSURANCE. 


Term “personal property” in statutory proviso that article, declaring fire 
msurance policy liquidated demand for full amount thereof in case of total 
loss, shall not apply to personal property, refers to acutal or real character of 
property, rather than character of title thereto (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. INSURANCE. 

Ginhouse and machinery, permanently constructed as one unit connected 
to ground, held realty, not “personal property,” within statutory proviso that 
article declaring fire insurance policy liquidated demand for full amount thereof 
in case of total loss shall not apply to personal property (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

3. INSURANCE. 

Insured’s uncontradicted testimony in his action on fire policy as to total loss 
of insured cotton gin and machinery and nature and permanency of construction 
thereof established insured’s damages as liquidated demand in amount of policy, 
so that value of property burned was not proper issue and matters based on such 
issue presented no reversible error. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Error from District Court, Rusk County; R. T. Brown, Judge. 

Action by L. W. Hunt against Lloyds America and another. Judgment for 
plaintiff, and defendants bring error. , 

Affirmed. 

Touchstone, Wight, Gormley & Price, and Philip L. Kelton, all of Dallas, 
for plaintiffs in error. 

Smith & West and Stone & Wells, all of Henderson, for defendant in error. 


ROEMKE v. HOME MUT. INS. CO. 
Supreme Court of Wisconsin. April 28, 1936. 
267 Northwestern Reporter 7. 
1. INSURANCE. 


Hail policy, as modified by rider, would be construed most favorably to 
insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Insurer held liable on hail policy which was written on form requiring payment 
of entire premium on signing of application, but to which rider was attached 
providing for payment of premium in installments, notwithstanding first installment 
had not been paid at time of loss, where provision that failure to pay premium 
in 60 days suspended policy applied only to policy calling for payment in advance 
of entire premium, and insurer failed to cancel policy upon failure to receive first 
installment, as authorized by policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE. Sa ; 

In absence of provision that hail policy should not be in force until first install- 
ment of premium should be paid, unconditional delivery of policy constituted it a 
binding contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

\ppeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Judge. 

Affirmed. . 

Action by Ernest Roemke against the Home Mutual Insurance Company, 
commenced July 31, 1935, to recover on an insurance policy, From a judgment in 
favor of the plaintiff, entered December 7, 1935, the defendant appeals. The facts 
are stated in the opinion. 

\. H. Eberlein, of Wausau, and Adolph P. Lehner, and Lehner & Lehner, 
all of Oconto Falls, for appellant. 

Leonard F. Schmitt and Donald E. Schnabel, both of Merrill, for respondent. 

Fow er, Justice. 

The action is one to recover for a loss sustained under a hail insurance policy 
issued by a mutual insurance company, the policyholders of which are members 
of the company. The policy was mailed to the plaintiff by the company upon its 
receipt of his application. By its terms it ran for five years from June 7, 1934. 
On August 18, 1934, a hailstorm destroyed property of the insured. There is no 
dispute as to the loss or proofs. The defense is that the policy was not in force 
at the time of the loss. 

\ soliciting agent of the company solicited the plaintiff for renewal of existing 
insurance that was about to expire. The company, until some time previous to 
the issuance of the policy in suit, had required the payment of the premium for 
the entire ternt of the policy and a fee of $1.50, called a policy fee, which went to 
the soliciting agent as compensation for his services, to be paid upon making an 
application, and the by-laws of the company and the terms of the policies provided 
that, in case the insured should fail to pay his premium and policy fee within 
sixty days from the date of the application he should “stand suspended and forfeit 
his rights” under his policy until his policy fee and premium should he paid to 
the secretary of the company. Previous to the issuance of the policy in suit, the 
company’s by-laws were changed to provide for the payment of the premium in 
six installments, 10 cents per hundred when the policy was issued, and the 
remainder at stated periods thereafter. The plaintiff's application was for a policy 
of the latter kind. The policy issued was written on a form applicable to a policy 
providing for a payment-of the entire premium on signing of the application, and, 
to make the policy issued conform to the one applied for, there was stamped on 
the policy the following: “Deferred payment policy conditions: The assured hereby 
agrees to make the following premium payments: 10 cents per hundred when 
the policy is issued and the remainder” at stated subsequent periods. The plaintiff 
only paid the $1.50 policy fee on signing the application, and was told by the 
soliciting agent that the first installment of premium to be paid would be $6, which 
included $1 for hail insurance, was supposed to be paid within thirty days, and he 
should pay it when he received notice from the company. The plaintiff received 
no notice, and had not paid the installment when the loss occurred. No other 
installment had yet become due. When the company sent the policy to the plaintiff, 
it charged the soliciting agent with the $6 premium, which he was supposed to 
collect and send with the application. It did not cancel the policy until February 
15, 1935, when it credited the agent with $6. 

[1-3] The company contends that, by failure to pay the installment of premium 
Within sixty days, the policy automatically suspended and was not in force when 
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the loss occurred. The trial court held that the sixty-day provision in the bod) 
of the policy did not apply to policies calling for payment of the premium in 
installments, because such policies did not require the payment of the premium 
within sixty days and contained no provision that a default in payment of an 
installment for sixty days should suspend the policy, and that, by reason of this 
and the fact that credit was extended to the agent for the premium, the policy 
remained in force until it was canceled by the company. Credit was in fact given, 
and the company had power to extend credit. It is true, as claimed by the com- 
pany, that under the terms of the policy giving credit would not constitute a waiver 
of the sixty-day provision, if that provision applied, unless a writing to that effect 
was indorsed on the policy. But the sixty-day provision did not apply, construing 
the policy in suit as modified by the rider most favorably to the insured, as we are 
required to construe it by familiar rule. That provision by the terms of the bod 
of the policy applied to a policy calling for payment in advance of the entire 
premium covering the full term of the policy, and the policy in suit is not such. 
In absence of a provision that the policy should not be in force until the first 
installment of premium should be paid, the unconditional delivery of the policy 
constituted it a binding contract of insurance. Hartwig v. A&tna Life Insurance 
Co., 164 Wis. 20, 158 N. W. 280. The company concedes the policy was in force 
for sixty days. On not receiving the first installmeftt of premium within that 
period, it might have protected itself from liability, had it wished to do so, by 
canceling the policy under a clause therein entitling it to do so upon five days’ 
notice to the insured. Having failed to use means possessed by it to absolve itself 
from liability, it cannot justly ask the court to absolve it. 
The judgment of the circuit court is cfhrm 


GENERAL INS. CO. OF AMERICA v. HAM, State 
Insurance Com’r. No. 1959. 
Supreme Court of Wyoming. May 5, 1936. 
57 Pacific Reporter (2d) 671. 


1. INSURANCE. | 
Statute providing that fire policy issued by “mutual or other” company may 


contain special regulations when approved by insurance commissioner did not 
authorize issuance of participating policies by fire insurance stock company, 
since “or other” as used in statute means mutual “or other like companies” 
(Rev. St. 1931, §§ 57-217, 57-218, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 10.) 
2. INSURANCE. 

Under statute providing that any variation of an insurer from established 
schedule of rates shall be uniform in its application to all risks in that class, fire 
insurance stock company was precluded from issuing participating policies, sinc< 
such policies would cause a different annual rate for same risk or similar risks 
in same class (Rey. St. 1931, § 57-216, subd. 9; § 57-218, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from District Court, Laramie County; Sam M. Thompson, Judge. ; 

Action for a declaratory judgment by the General Insurance Company of 
America, a Washington corporation, against Arthur J. Ham, as State Insurance 
Commissioner. From an adverse judgment, defendant appeals. 

Reversed, with directions. 

James A. Greenwood, Sp. Counsel, of Cheyenne, Ray E. Lee, Atty. Gen., 
Thomas F. Shea, Deputy Atty. Gen., and William C. Snow, Asst. Atty. Gen., for 
appellant. 


R. J. Jackson, of Cheyenne, and Ralph S. Pierce, of Seattle, Wash., for 
respondent. 
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MASSEY v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Appellate Division, First Department. May 15, 1936. 
288 New York Supplement 34. 
INSURANCE. 

Under towage policy indemnifying insured against loss in respect of any other 
ship caused by ship insured, insurer held liable to insured for amount recovered 
against insured in admiralty by shipper, notwithstanding theory of recovery in 
admiralty was breach of contract and not negligence, where shipper had sued 
insured on theory of negligence, but abandoned that theory through the intermeddl- 
ing of insurer, who thereby sought to escape liability to insured. 

(For other cases, see Insurance, Dec. Dig. § 616%). 


O'Malley, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by Frances A. Massey against the Globe & Rutgers Fire Insurance 
Company. From a judgment of the Supreme Court, New York County, dismissing 
the complaint on the merits, from so much of an order entered November 24, 1931, 
as denied plaintiff’s motion to strike out paragraphs 25 and 28 of the answer, from 
an order entered November 6, 1931, requiring plaintiff to reply to the allegations 
of paragraph 28 of the answer, and from an order entered August 27, 1935, setting 
aside the verdict of a jury and dismissing the complaint on the merits, plaintiff 
appeals. 

Affirmed in part, and reversed in part. 

Argued before Martin, P. J., and McAvoy, O'Malley, Untermyer, and Dore, JJ. 

Single & Tyler, of New York City (Samuel Seabury, of New York City, of 
counsel; Forest E. Single and Loring R. Lecraw, both of New York City, on the 
brief), for appellant. 

Prentice & Townsend, of New York City (Robert Kelly Prentice, of New York 
City, of counsel; Myron T. Townsend and Erving Pruyn, both of New York City, 
on the brief), for respondent. 

Martin, Presiding Justice. 

The plaintiff’s assignor, W. E. Hedger Company, Inc., was the owner of a num- 
ber of tugs, including one known as the Barryton. W. E. Hedger was the sole 
owner of that corporation and another corporation known as Hedger Transporta- 
tion, Inc., which chartered barges, and these corporations were engaged in the 
business of inland marine transportation, transporting cargoes from New York City 
to various ports on the Great Lakes. These corporations will be referred to here- 
after as the Hedger Company. 

F. S. Royster Guano Company, which will be referred to as Royster Company, 
was a manufacturer of commercial fertilizer, maintaining a plant in Toledo, Ohio. 

A contract was entered into between Royster Company and Hedger Company 
for transportation by the latter from New York to Toledo of a cargo of phosphate 
rock. The freight rate included “complete coverage of insurance.” 

Hedger Company obtained two policies of insurance from Globe & Rutgers 
Insurance Company, the defendant herein. One of these policies is described as 
the “‘towage” policy, which is the basis of this action. The other policy, an open 
policy, is described as a “cargo” policy, which is not sued on here, but is direetly 
involved. Certificates under this latter policy were issued to the Royster Company. 

The tug Barryton and four barges with a cargo of phosphate rock aboard 
sailed from Buffalo bound for Toledo. En route a storm arose, the tow went 
adrift, one barge and its cargo were totally destroyed, and the cargo on the other 
three barges was damaged. 

Royster Company brought an action against Globe & Rutgers Insurance Com- 
pany (to which action Hedger Company was not a party) on the certificates issued 
to it under the “cargo” policy. Recovery was had in the trial court, but this court 
reversed the judgment and dismissed the complaint (F. S. Royster Guano Co. v. 
Globe & Rutgers Fire Ins. Co., 226 App. Div. 178, 234 N. Y. S. 685), which dispos.- 
tion was affirmed by the Court of Appeals (252 N. Y. 75, 168 N. E. 834); it being 
held that there had been a failure to comply with the provisions of the rider 
attached to the policy to the effect that “trips on the Great Lakes to be approved 
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by Surveyor Weisbeck,” and that this was a condition precedent to the liability on 
the part of the insurance company. 

While this suit against the insurance company was pending in the state court, 
the Royster Company filed two libels in admiralty in the United States Districi 
Court—one in rem against the tug Barryton alleging that the loss and damage to 
the cargo was due to numerous faults and acts of negligence on the part of the 
Barryton and those in charge of her; the other libel was in personam against the 
Hedger Company, repeating the allegations of negligence as contained in the libel 
against the Barryton, and, in addition, alleging breach of contract between the 
Royster Company and the Hedger Company. 

After the final disposition of the action against the insurance company by the 
decision of the Court of Appeals in 252 N. Y. 75, 168 N. E. 834, above referred 
to, the admiralty suits were reached for trial. The action in rem against the 
Barryton was discontinued under circumstances which will be referred to hereafter, 
and the libel in personam against the. Hedger Company was amended. The amended 
libel as filed eliminated the allegations of negligence and limited the claim to breacn 
of contract. The District Court decided in favor of the Royster Company; the 
trial judge stating: “The goods were not delivered at destination and respondent 
failed to provide valid insurance. In consequence there were breaches of the 
contract in two respects. The fact, however, that the evidence by which to measure 
damages relates particularly to the insurance phase does not impair the court’s 
jurisdiction.” 

The Circuit Court of Appeals [F. S. Royster Guano Co. v. W. E. Hedger 
Co., 48 F.(2d) 86], affirmed the decree in favor of the Royster Company, hold- 
ing, however, that there was no breach of the contract to procure insurance 
but breach of the contract to carry in accordance with the terms of the insur- 
ance policy. 

It may be of interest to note that Hand (L.), J., dissented, holding, in 
effect, that the case was not properly in admiralty, being based on the failure 
to procure insurance. 

Following the affirmance by the Circuit Court of Appeals, the Hedger Com- 
pany satisfied the decree awarded against it 

Thus far no court passed on the question of the cause of the loss of the 
cargo. Contemporaneously with the libels of the Royster Company against 
the Hedger Company, there were pending two suits by the owners of the barges 
to recover for their loss and damage. Efforts to link these suits with the Roys- 
ter Company libel were unsuccessful. On the trial, the tug was held at fault, 
and decrees were awarded in favor of the barge owners. 

After the Hedger Company satisfied the decree in favor of the Royster 
Company, it assigned to plaintiff all its rights under the policy here in suit, 
referred to as the “towage” policy. That policy indemnifies the assured, among 
others, against “loss or damage in respect of any other ship or boat or in respect 
of any goods, merchandise, freight, or other things or interests whatsoever, on 
board such other ship or boat, caused proximately or otherwise by the ship 
insured in so far as the same is not covered by the running down clause hereto 
attached.” 

The complaint sets forth six causes of action. In substance, the first cause 
of action alleges that by reason of alleged faults on the part of the tug Barryton 
and her master a cargo of phosphate rock was damaged to the extent of $21,- 
220.38, for which the Hedger Company was liable to pay the full amount to the 
Royster Company, and on June 19, 1931, did pay the full amount of such liability. 
The second cause of action, after repeating essential allegations of the first, 
alleges that subsequently to the damage the Royster Company filed a libel 
against the Hedger Company and a further libel against the tug, which alleged said 
loss and damage were due to the negligence of the Barryton and that by virtue of a 
decree after trial in said suit said Hedger Company was held liable to pay the Roy- 
ster Company for loss and damage to said rock the sum of $21,220.38 with interest 
and costs. The third cause of action is substantially the same as the second, with the 
additional allegation that the trial of said suit resulted in a decree in favor of the 
Royster Company and a decree of mandate after appeal in the sum of $33,456.93, 
which the Hedger Company paid. The fourth, fifth, and sixth causes of action 
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involve claims for attorney’s fees and other expenses and are ancillary to the first 
three causes of action. 

After denials, the answer alleges, as a separate defense, briefly: That the 
cargo of phosphate rock mentioned in the complaint was the subject of a 
maritime contract between the Hedger Company and the Royster Company for 
the carriage thereof from New York to Toledo with complete insurance cover- 
age; that the Hedger Company furnished insurance for the full value of said 
cargo, the breach of warranty of said insurance, thereby nullifying and voiding 
the insurance contrary to its aforesaid contract of carriage; that the Royster 
Company had at the instance of the Hedger Company, prosecuted an action on 
the “cargo” policy to the Court of Appeals, in which it was finally adjudicated that 
prior to the accident the insurance had become voided by breach of the warranty 
of said policy; that the Royster Company, instead of pursuing an uncertain 
remedy of a claim of fault for negligence, prosecuted to final judgment its con- 
tract and claim and therein recovered judgment for the full amount of the 
loss and damage to its cargo on the ground of breach of warranty of the 
“cargo” policy; that thereupon said Hedger Company paid and satisfied said 
judgment and thereby all possibility of claim by said Royster Company against 
the tug or its owners was annulled and any possibility of claim by the Hedger 
Company under the policy of insurance set forth in the complaint was removed. 
As a defense to the last three causes of action, the defendant set up an offer 
to defend and refusal of such offer. 

The defense was held sufficient, and the plaintiff was directed by reply. The 
reply admits the recovery of the judgment on claim for breach of contract of 
carriage and payment and satisfaction of such judgment, and contains allega- 
tions putting in issue the good faith of the defendant in procuring the elimina- 
tion of the question of negligence in the admiralty litigation in the federal court. 
An attack upon this reply on the ground that allegations objected to were sham. 
irivolous, irrelevant, impertinent, and scandalous, inconsistent with the complaint, 
and tending to prejudice, embarrass, and delay a fair trial, did not meet with 
success. 

With the pleadings in this state, the case was brought on for trial. At 
the opening, the defendant made two motions to dismiss. The first motion was 
io dismiss on the merits, and as to this the trial court said: “I will reserve 
decision on that. In.fact I cannot grant it, I do not intend to grant it. I intend 
to take the evidence and let the question turn on the evidence rather than on 
the pleadings.” 

The second motion was to dismiss the complaint for insufficiency, and as to 
this the trial court said: “*.* * I will deny that at this time.” 


The trial court expressed an intention to let the motions turn on the evidence 
and not on the pleadings. The defendant also moved to dismiss on the plaintiff's 
opening at the close of the plaintiff’s case and again at the close of the entire 
case, and decision was reserved on all of these motions. The case was submitted 
to the jury on the primary issue of negligence on the part of the Hedger Com- 
pany and the jury returned a verdict in favor of the plaintiff thereon for 
$37,563.38. The defendant’s motion to set this verdict aside was eventually 
granted, the trial court holding that the Hedger Company had never been held 
and never would be held liable for negligence, that what had been paid the 
Royster Company was damage for breach of contract to carry insurance, and 
that the plaintiff could not recover that in this action. 

In the federal court the Hedger Company was held for failure to make safe 
delivery of the cargo at Toledo. It is of little importance, so far as defendant's 
liability is concerned, that the Royster Company first sought to hold the Hedger 
Company for loss on the theory of negligence and then, through the subtlety of 
defendant, relied on its right to hold the Hedger Company as insurer and not 
for negligence. Failure to maintain insurance for the cargo owner’s _ benefit 
effected a change in the nature of the Hedger Company’s liability from that of 
carrier to insurer, but it did not create the liability. The sole basis of the claim 
of the Royster Company against the Hedger Company was the loss of the cargo. 
Had the cargo not been lost, no claim would have -arisen whether the Hedger 
Company transported the cargo as insurer or merely as carrier. 

The agreement between the Hedger Company and the defendant left the 
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Hedger Company free to carry the cargo under any conditions it saw fit, and the 
defendant could not demand that the Hedger Company agree to be liable to the 
shipper only in case of negligence. Defendant did not limit its liability to losses 
recovered against the Hedger Company only as a negligent carrier, nor did it 
except its obligation from liability for losses recovered against the Hedger Com- 
pany as an insuring carrier. Under the broad phrase used in the policy, it agreed 
to indemnify the Hedger Company in every case in which it was required to pay 
a loss due to the operation of the insured tug. 

While it is not contended by the defendant that the admiralty decree is res 
adjudicata as to its liability under the policy here sued on, it is urged that the 
plaintiff’s reply admits that that decree was entered in a suit sounding not in 
tort, but based on the breach of contract to maintain insurance which had been 
broken before the Barryton took the barges out of Buffalo, and, since the. owners 
of the cargo have been compensated for the full amount of their loss in that 
suit, it follows that the tug and its owners were not held for negligence and that 
they never can be, that the plaintiff is bound by that decree, having pleaded and 
proved it and necessarily relying upon it to prove a payment, and that the plaintiff 
is bound as to the ground of the liability adjudicated in that action. Of course, 
all this relates to the character or capacity in which Hedger Company was held 
liable. In paying the Royster Company, Hedger Company was discharging its 
liability for the thing for which it was held answerable, to wit, the loss of the 
cargo. It is that, i. e., the loss of the cargo, for which it paid, and by so paying 
the Hedger Company discharged its entire liability and every element thereof, 
contract, negligence, or otherwise. 

To enable the plaintiff to recover in this action, she had to prove: (1) Loss 
of, or damage to, cargo of another vessel; (2) caused by the vessel insured, the 
Barryton; (3) liability of the assured to pay for such loss or damage; (4) payment 
for such loss or damage by the assured. 

Nothing in the policy requires that payment be made only after liability has 
been adjudicated. If the Hedger Company was in fact liable, it did not have to 
await a judgment. 

“The recovery of the judgment against the insured * * * is not the injury 
against which the insurer insures him, but it is the liability for the consequences 
of the accident against which he is insured, and of which liability the judgment 
is a mere test or mode of proof.” Ross v, American Employers’ Liability Ins. Co., 
56 N. J. Eq. 41, 44, 38 A. 22, 23. ; 

The admiralty decree establishes elements 1 and 3 above enumerated. The 
complaint herein alleges and the plaintiff proved the fourth. There remains only 
the second, the cause of the loss. What caused the loss? Certainly not the failure 
to carry insurance. Was the loss caused proximately or otherwise by the Barryton? 
That question could have been answered in the federal court also, but for the 
intermeddling of the defendant in litigation in which it should have remained 
neutral. 

The discontinuance of the libel in rem against the tug Barryton was brought 
about under the following circumstances: The insurance company agreed to pay 
the Royster Company the sum of $25,000 upon condition that the libel in rem against 
the Barryton be discontinued and the proceedings against the Hedger Company 
for breach of contract be continued, with an option to the insurance companv on 
any judgment that might be recovered. That agreement was carried out, $25,000 
was paid to the Royster Company, and, upon satisfaction of the decree, the latter 
company paid over to the insurance company an amount somewhat more than 
$25,000. Obviously this arrangement had for its purpose the avoidance by the 
insurance company of its liability over to this plaintiff under the policy in suit. 
As a result of the amendment of the complaint in the Royster Company action, 
the allegations of negligence were eliminated and the recovery was one for breach 
of contract, which the defendant now asserts this policy does not cover. The 
good faith of the defendant in thus obtaining a result favorable to itself in 
litigation to which it was not a party is open to question. The net result of this 
was that the defendant became its assured’s adversary. This court will not lend 
its aid to lock the door which defendant no doubt hoped it had effectively closed 
on the issue of the Hedger Company’s negligence. 

The verdict of the jury shows that the loss of the cargo was caused by the 
Barryton. The evidence supports that verdict. The plaintiff’s proof showed her 
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to be entitled to collect under the broad provisions of the policy sued on. The 
judgment and order setting aside the verdict should be reversed, with costs, and 
the verdict reinstated. The order entered November 24, 1931, in so far as it 
denies plaintiff's motion to strike out paragraph XXV and XXVIII of the answer. 
and the order entered November 6, 1931, requiring plaintiff to reply to the allega- 
tions of paragraph XXVIII of the answer, are affirmed. 

Judgment and order setting aside the verdict reversed, and the verdict rein- 
stated (James O'Malley, J., dissenting and voting to affirm). Order entered 
November 24, 1931, in so far as it denies plaintiff’s motion to strike out para- 
graphs XXV and XXVIII of the answer, and the order entered November 6, 
i931, requiring plaintiff to reply to the allegations of paragraph XXVII of the 
answer, unanimously affirmed. 

McAvoy, Untermyer, and Dore, JJ., concur. 

James O'Malley, J., dissents and votes to affirm. 
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NORTH RIVER INS. CO. v. JOINES. No. 2914. 
Court of Civil Appeals of Texas. Beaumont. May 15, 1936. 
Rehearing Denied May 20, 1936. 
94 Southwestern Reporter (2d) 183. 
INSURANCE. 

Under policy covering loss in transporting insured’s goods by truck,“consisting 
principally of cotton and own merchandise,” from which words “or for which 
(insured) may he legally liable as carrier” had been stricken, insured he/d not 
entitled to recover for loss by fire of goods being transported as carrier. 

(For other cases, see Insurance, Dec. Dig. § 162.) 

Error from District Court, Harris County; Ewing Boyd, Judge. 

Action by W. T. Joines against the North River Insurance Company. To 
review a judgment for plaintiff, defendant brings error 

Keversed and rendered. 

Bryan & Bryan, of Houston, for plaintiff in error. 

Sam Schwartz, of Houston, for defendant in error. 

Comns, Justice. 

The defendant in error heretofore filed a motion to dismiss the appeal and, 
subject thereto, a motion to strike plaintiff in error’s brief, both of which motions 
were taken with the case. We have carefully considered both motions and have 
concluded that both are without merit. The motion to dismiss and the motion 
to strike the brief are overruled. 

The defendant in error was plaintiff and plaintiff in error was defendant in 
the court below, and we will designate the parties as in the trial court. On Feb- 
ruary 25, 1932, the plaintiff contracted with one J. W. Manus, the owner of a 
truck, to transport a truck load of household goods and furniture from Wharton, 
Tex., to Lane City, Tex. The truck caught fire and the furniture and household 
goods, which were of the alleged value of $1,600, were destroyed. At the time 
of the loss the truck owner, Manus, was insured under a policy of insurance 
originally issued by the Transportation Insurance Company to George P. Reid 
and which policy, by proper indorsement, had been transferred to Manus. It 
it shown that the North River Insurance Company, designated as the consolidated 
company, had taken over the business and policy obligations of the Transportation 
Insurance Company, which had been dissolved. On conclusion of the evidence 
defendant moved for an instructed verdict, which was overruled. The only issue 
submitted to the jury was the value of the goods destroyed, and they were found 
to be of a value in excess of $800, the maximum coverage specified in the policy. 
The trial court entered judgment in favor of the plaintiff and against the defendant 
for $800, and this appeal is from that judgment. 

The only material issue involved on this appeal is whether the policy sued upon 
covered the loss in question. It is appellant’s contention that the policy, by its 
terms, insured only the goods of Manus, the truck owner, and that it did not insure 
goods being transported by him as a carrier. The insuring clause and classification 
of property insured, as set forth in the policy, are as follows: 

“In consideration of the stipulations herein named, and of twenty-four and 
00/100 —————dollars, premium does insure George P. Reid or for the account 
of others to whom the assured may be legally liable, or for account of shippers who 
may have given instructions to insure; providing such instructions are given prior 
to time of shipment, and prior to any known loss or damage. Address of assured, 
Wharton, Texas, by this policy, the term of which begins on the 27th day of 
August, 1931, and ends at noon on the 27th day of August, 1932, Standard Time. 
unless sooner terminated, as hereinafter provided. 

“On all kinds of lawful goods and/or merchandise, the property of the assured 
orforwhich they-maybotecalsEshle sc-carrier, consisting principally of cotton 
and own merchandise. * * * ” 


We think the contention that the policy did not cover goods being transported 
by Manus as a carrier must be sustained. The original policy is attached to the 
statement of facts as an exhibit. The printed portion of the policy had striken out 
of it the words “or for which they (the assured) may be legally liable as carrier.” 
as indicated above. This left the printed clause describing the goods insured to 
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read “on all kinds of lawful goods and/or merchandise the property of the 
assured * * * consisting principally of,” to which was added in typewriting the 
words: “Cotton and own merchandise.” We think the policy is not subject to any 
other reasoncble construction than that the intent of the contract was to insure 
only goods belonging to the assured. To hold, as contended by the appellee, that 
the contract insured goods being transported by Manus as a carrier would be to 
ignore the words inserted by the parties describing the goods covered as “cotton 
and own merchandise” and to read into it a provision which was _ specifically 
stricken out of it. 

While the provisions of the policy are so plain that we do not deem it material, 
we will add that it was shown upon the trial that Manus had no permit to use the 
highways as a carrier, and that he represented to the agent of the insurance 
company, at the time the policy was transferred from Reid to him, that he intended 
to transport only his own goods. 

It follows that the trial court erred in giving judgment in favor of the plaintiff 
and against the defendant on the policy in question. The judgment of the trial 
court is reversed and judgment here rendered for the appellant. 
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VENTURI v. ZURICH GENERAL ACCIDENT & LIABILITY CO., LIMITED, 
OF ZURICH, SWITZERLAND. Civ. 9924. 
District Court of Appeal, First District, Division 2, California. May 15, 1936. 
57 Pacific Reporter (2d) 1002. 
2. INSURANCE. 


In action for breach of contract of automobile liability insurance, complaint 
alleging that judgments were obtained against insured for damages caused by insured 
automobile, that insurer defended actions but refused to satisfy judgments or to 
appeal therefrom, and that judgment creditors levied execution on insured’s busi- 
ness forcing insured into bankruptcy held to state cause of action (Civ. Code, § 
3300). 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Superior Court, City and County of San Francisco; Edmund P. 
Morgan, Judge. 

Action by Louis Venturi against the Zurich General Accident & Liability Com- 
pany, Limited, of Zurich, Switzerland. From a judgment for defendant, plaintiff 
appeals. 

Reversed. 

Long & Levit and Alfred E. Frazier, all of San Francisco, for appellant. 

J. Hampton Hoge, of San Francisco (A. Dal Thomson, of San Francisco, of 
counsel), for respondent. 

Nourse, Presiding Justice. 

{1} The plaintiff appeals from a judgment for defendant following an order 
sustaining a motion that no evidence be received upon the ground that the complaint 
failed to state a cause of action. Such a motion is in the nature of a general 
demurrer to the complaint and, for that reason, we disregard all the extraneous 
matter inserted in the briefs of both parties. 


The action is one for damages for a breach of a contract of liability insurance. 
The plaintiff was the owner of an automobile upon which he placed the ordinary 
liability insurance under which the defendant contracted “To Indemnify the Assured 
against loss from the liability imposed by law upon the Assured for damages.” The 
plaintiff was engaged in the business of a butcher from which he had an income of 
about $300 a month. Four judgments were obtained against him for damages 
resulting from a collision with the automobile covered by defendant’s policy, all of 
which were within the life of and subject to the terms of the policy. The insurer 
had defended these actions in accordance with the terms of the policy, but, when 
judgments were entered against the insured, the company refused to pay them, to 
appeal, or to furnish supersedeas bonds, and the judgment creditors levied execution 
upon plaintiff’s business forcing him into bankruptcy. For the loss of his property 
through forced sale and for the loss of his business and the injury to his credit, the 
plaintiff claims damages resulting directly from defendant’s breach of its contract. 

The cause of action rests on section 3300 of the Civil Code which declares that 
the measure of damages for the breach of an obligation arising from a contract 
is the amount which will compensate the party aggrieved for all the detriment 
proximately caused thereby. Plaintiff’s cause of action is not controlled by section 
3302 of the Code, as that section applies to contracts to pay money only to parties 
to the contract. Here the insurer contracted not only to reimburse the plaintiff for 
money actually paid out by the latter, but to protect and hold him harmless against 
loss arising out of his legal liability as owner of the automobile. This includes so 
many factors aside from the direct payment of money that a breach cannot be 
compensated by the payment of the amount due with interest. 

[2] The complaint plainly alleges the sequence of events resulting in plaintiff’: 
bankruptcy and loss due to the breach of these several obligations, and comes under 
the rule of Miholevich v. Mid-West Mut. Auto Ins. Co., 261 Mich. 495, 246 N. W. 
202, 86 A. L. R. 633. In that case the assured suffered a civil arrest and imprison- 
ment because of a judgment in damages arising out of an automobile collision which 
the insurer had refused to satisfy. It was held that he was entitled to damages 
notwithstanding the subsequent payment of the judgment by the insurer, and that 
his cause of action was not limited to one for the payment of money and interest 
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as in section 3302 of our Code. In accord with the principles followed in that case 
are 8 R. C. L. p. 451; 3 Williston on Contracts, pp. 2502, 2503; Roth v. General 
Cas. & Surety Co., 106 N. J. Law, 516, 146 A. 202; 8 Cal. Jur. 762, 763; Overstreet 
vy. Merritt, 186 Cal. 494, 503, 200 P. 11; Hunt v. United Bank & Trust Co., 210 Cal. 
108, 116, 291 P. 184. 

[3] The respondent argues further that the action is barred by the lapse of time 
and cites provisions of the policy purporting to regulate the bringing of actions 
under it. None of these was pleaded in bar of the action, and, for that reason, none 
is available at this time. But the action was commenced within two years of the 
first judgment against this plaintiff, and, being an action based on the first agree- 
ment found in the policy, it was commenced within the time specified in the policy. 

The judgment is reversed. 

We concur: Sturtevant, J; Spence, J. 


ROBERTS v. CENTRAL MUT. INS. CO. Ag. No. 15. 
Appellate Court of Illinois. Fourth District. May 8, 1936. 
2 Northeastern Reporter (2d) 132. 
1. INSURANCE. 


Where a contract has been made to insure payment and for benefit of one 
holding claim against insured, person having such claim may file creditor’s bill 
against insurer and judgment recovered against insured is conclusive against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. 

Taxicab driver's affidavit, made after trial of plaintiff’s action against taxicab 
company, that plaintiff was not a passenger but a guest when injured and that 
driver .gave false testimony, did not show fraud vitiating plaintiff's judgment 
against taxicab company, and hence insurer in statutory indemnity bond could 
not assert such defense in plaintiff’s action on bond (Smith-Hurd Ann. St. c. 
95%, § 59). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. INSURANCE. 

Where taxicab operators are required to furnish indemnity bond for benefit 
of traveling public and bond contains no provision requiring insured to co-operate 
with insurer, legal rights and equities which may exist between insured and 
insurer cannot be asserted by insurer as defense to injured third party’s suit upon 
bond (Smith-Hurd Ann. St. c. 95%, § 59). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. 

Taxicab driver’s alleged failure to co-operate with statutory insurer could not 
be asserted against party who had recovered judgment against taxicab company 
for personal injuries so as to preclude judgment against insurer, especially where 
bond did not require insured to co-operate with insurer (Smith-Hurd Ann. St. c. 
95%, § 59). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Circuit Court, St. Clair County; Maurice V. Joyce, Judge. 

Action by Vivian Roberts, a minor, who sues by Grace Roberts, her mother 
and next friend, against the Central Mutual Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

See, also, Roberts v. Economy Cabs, Inc. (Ill. App.) 2 N.E.(2d) 128. 

Kramer, Campbell, Costello & Wiechert and Norman J. Gundlach, all of East 
St. Louis, for appellant. 

Philip G. Listeman, of East St. Louis, for appellee. 

Murpnuy, Justice. P 

Plaintiff, Vivian Roberts, a minor, who sues by her mother as next friend, 
recovered a judgment for $2,500 in the city court of East St. Luis against Hilda 
Schmeling and the Economy Cabs, Inc., for personal injuries she sustained while 
riding in an automobile used by the defendants in carrying passengers for hire. 
The defendant in the instant case furnished Schmeling. and the Economy Cabs, 


Inc., the bond required (of taxi operators) by section 59, c. 95%4, Smith-Hurd 
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Ann. St.; paragraph 44, c. 95a, Ill. Revised Statutes 1935. Plaintiff brings this 
action on the bond to recover the amount of the judgment she had obtained 
against the taxicab operators. All pleadings were verified. Defendant answered 
the complaint and on motion of plaintiff the court struck paragraphs 3, 4, and 7. 
Plaintiff then moved for judgment, on the ground that the parts of the answer 
then remaining did not allege a defense. This motion was allowed and judgment 
was entered against the defendant for the amount of the judgment entered in 
plaintiff's favor in the former suit. The court’s ruling on striking paragraphs 
3, 4, and 7 and in entering judgment is urged as grounds for reversal. 

Paragraph 3 of the answer alleged that plaintiff was not a passenger for hire 
but a guest, that her injuries were not caused by the negligence of the taxicah 
operators, that immediately after the accident it made an investigation relative 
to the liability of the taxicab operators, and that in an interview with Roscoe C 
Herrin, the driver of the taxi in which plaintiff was riding when she was injured, 
he stated that plaintiff was a passenger for hire at the time of the injury and 
that she was not intoxicated, that since said trial Herrin had signed an affidavit, 
a copy of which is attached to the answer and made a part thereof, that plaintiff 
was at the time of the injury riding as a guest and not as a passenger, that she 
was intoxicated and by reason of such condition fell from the cab, that he con- 
nived with the plaintiff's mother and gave false testimony in the suit against the 
taxi operators, and that he was to be paid for the same. Defendant alleges that 
at the time of the former suit it did not know the true facts and relied upon what 
Herrin had first told them. 

The bond which defendant gave in this case was furnished pursuant to the 
provisions of a mandatory statute. The statute makes it unlawful for any persor 
to operate any motor vehicle for hire upon the streets in any city or village having 
a population of 5,000 or more without first filing a bond with the Secretary of 
State. The conditions of the bond as prescribed by statute are that each of 
said bonds shall be conditioned that the owner of said motor vehicle will pay all 
final judgments recovered against such owner for any injury to or death of any 
person resulting from the negligence of such owner or his agent in the operation 
of such motor vehicle not to exceed $2,500. The bond so furnished shall by its 
terms inure to the benefits of the person recovering the judgment and shall pro- 
vide that suit may he brought upon such bond by the owner of the judgment. The 
bond furnished by the defendant was conditioned in accordance with the require- 
ment of the statute. 

[1] In cases where a contract had heen entered into to insure the payment of 2 
claim and which was made for the benefits of one holding the claim against the 
insured, the courts of this state have recognized the right of the person having such 
claim or judgment against the insured to file a creditor’s bill against the insurer, 
and in those cases it is held that the judgment is conclusive against the insurer. 

In Poorman y. Ft. Armstrong Auto. Underwriters, 269 Ill. App. 466, plaintiff 
had recovered a judgment against the insured and later filed a creditor’s bill 
against the insurance company. The company sought to introduce evidence to the 
effect that the automobile was being operated in violation of law. The court said: 
“We do not see upon what theory this evidence was pertinent to the issues. A 
trial had been had in a form provided by law for that purpose and a judgment 
rendered according to law. The appellant could have introduced all such testi- 
mony in that case had it desired. Even after this judgment, had appellant desired. 
an appeal could have been had and the evidence reviewed. Appellant having had 
every opportunity to present the evidence in an appropriate proceeding and having 
failed to do so, cannot now be heard to complain of its own conduct. Appellent 
is bound by the judgment of the law court and courts of equity will not permit 
litigants to go back of the judgments entered in the law courts in such cases. 
(Kinnan v. Hurst Co., 317 Ill. 251 [148 N. E. 12].)” 

[2] Defendant contends that the affidavit of Herrin shows fraud and _ that 
fraud vitiates the judgment, and that therefore it should be permitted to make the 
defense that plaintiff was not a passenger but a guest. In Beck y. Lash, 303 Ill. 
549, 136 N. E. 475, 478, the court said: “There are two kinds of fraud as applied 
to judicial proceedings: Fraud in obtaining an order or decree by false testimony. 
and fraud which gives the court only colorable jurisdiction. It is only the latter 
that renders collateral attack effective or renders a decree void as to all parties 
affected.” The court did not err in striking the third paragraph. 
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The seventh paragraph alleged that Herrin was the agent of the taxi operators 
and that by reason of his fraud in making false representations as to plaintiff 
heing passenger when, in fact, she was a guest, the taxi operators should be 
charged with failure to co-operate with it in the defense of the personal injury 
suit, and that, therefore, it would be relieved from liability in this action. 

|3, 4] There is no provision in the bond that required the insured to co-operate 
with the defendant. In Maryland Casualty Co. v. Lamarre, 83 N. H. 206, 140 A. 
174, it was held that in the absence of such a provision in the policy, the failure 
to co-operate did not bar liability. Defendant contends that there is an implied 
undertaking by the insured that it will act in good faith in disclosing the truth of 
the cause of the accident. Aside from the effect of the absence of such a 
provision in the bond or the implied undertaking, it is clear that the Legislature 
in prescribing the conditions of the bond to be furnished by taxi drivers, the 
place the bond was to be filed for public inspection, and the right of action upon 
the bond to the one recovering a judgment, the bond was intended to be one 
of indemnity for the benefit of the traveling public. Under such conditions and 
statutory requirements, the legal rights and equities that may exist as between the 
insured and the insurer cannot be permitted as a defense in a suit brought upon the 
hond by one of the traveling public. Kruger vy. California Highway ‘Indemnity 
Exchange, 201 Cal. 672, 258 P. 602; Boyle vy. Manufacturers’ Liability Ins. Co., 96 
N. J. Law, 380, 115 A. 383. The seventh paragraph of the answer was properly 
stricken. 

The fourth paragraph of the answer alleged that the judgment in the former 
case was rendered August 22, 1935, and that the defendants in that case appealed 
from that judgment to this court; that notice of appeal was filed and served 
September 6. The other steps necessary to perfect an appeal to this court are 
alleged, the case being docketed in this court October 10. The instant suit was 
filed October 18. Defendant contends that this action was premature. 

The condition required by the statute and the bond is that the defendant shall 
pay all final judgments. Was the judgment for which covery is sought in this case 
final when this suit was instituted? If it was not final, the defendant had not 
defaulted on its bond. Its obligation was to pay final judgments. As noted, the 
notice of appeal was filed before the starting of this suit and by section 74, Civil 
Practice Act, section 198, c. 110. Smith-Hurd Ann. St.; paragraph 202, c. 110, Ill. 
Revised Statutes, 1935, it is provided that all orders, judgments, or decrees which 
are reviewable in the Supreme or Appellate Courts shall be reviewd by notice of 
appeal “and such review shall be designated an appeal and shall constitute a con- 
tinuation of the proceeding in the court below.” Paragraph 2 of section 76 of the 
same act (Smith-Hurd Ann. St. c. 110, § 200, subd. (2) provides “an appeal shall 
he deemed perfected when the notice of appeal shall be filed in the lower court.” 

Pleintiff contends that the Legislature used the words “final judgment” in the 
sense that it was a judgment from which an appeal would lie. We cannot agree 
with that contention. To give it such a construction would make it possible for 
plaintiff to maintain an action for the recovery of the amount of a judgment which 
might later be set aside on appeal. The absurdity of such a construction is 
apparent. If the court of review should reverse the judgment on the grounds no 
liability was shown, then the action on the bond would likewise fail, and yet, as 
in this case, the defendant would be put to the necessity of preventing the judg- 
ment on the bond becoming final during the pendency of the appeal in the other 
case. 

[5] In Dean v. Marshall, 90 Hun, 335, 35 N. Y. S. 724, 725, the court in 
considering the me?ning of the words “final judgment,” as used in a stipulation, 
said: “The term [‘final judgment’] is susceptible of two other significations,—one, 
which, in a strict legal sense, is its true meaning, viz. a determinaton of the rights 
of the parties after a trial, whether such is the subject of review or not; and the 
other, its colloquial use or signification, which makes it synonymous with ‘decisive,’ 
or a judgment that cannot be appealed from, and which is perfectly conclusive 
upon the matter adjudicated.” ‘Final judgment,” as used in the statute and bond. 
meant a judgment in which the parties no longer had a right to have it changed 
by the court that entered it or to have it reviewed by appeal to a court of review. 

[6] The fact that this court has at this term filed an opinion affirming the judg- 
ment in the personal injury suit does not aid plaintiff in this case for the reason 
that plaintiff could not maintain her action until there was default upon the bond 
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and under the views expressed there could not be a default until the judgment 
became final on appeal. The suit was premature and the court erred in striking 
the fourth paragraph. 

The judgment of the lower court is reversed, and the cause is remanded to the 
lower court, with direction to set aside the judgment and to enter an order 
overruling plaintiff's motion as to paragraph four. 

Judgment reversed and remanded, with directions. 

Edwards, P. J., and Stone, J., concur. 


LACHENMYER v. CENTRAL MUT. INS. CO. OF CHICAGO. Gen. No. 8920. 
Appellate Court of Illinois. Third District. Jan. 17, 1936. 
Rehearing Denied April 7, 1936. 
2 Northeastern Reporter 177. 
1. INSURANCE. 

Where limit of one automobile liability policy sued on was $5,000 for injuries 
to one person and $10,000 for injuries to all persons in accident and limit on other 
was $2,500, contention that such policies should be construed together and that then 
recovery under both would be limited to $10,000 even if correct would not preclude 
one injured party, holding $15,000 judgment against insured, from recovering limit 
of $7,500 permitted for one person on such policies (Smith-Hurd Ann. St. c. 73, § 
375a; c. 95%, § 59). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Where automobile liability policy provided that insurer would pay over and 
above its policy limits interest and costs, allowance of interest where asked for in 
injured party’s complaint held not error. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

3. INSURANCE. 

Insurer under automobile liability policies held bound by judgment against 
insured for injuries sustained in automobile accident, regardless of whether notice 
was served on insurer demanding payment of judgment (Smith-Hurd Ann. St. c. 
73, § 375a; c. 95%, § 59). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

Appeal from Circuit Court, Champaign County; Charles Y. Miller, Judge. 

Action by Mary E. Lachenmyer against the Central Mutual Insurance Company 
of Chicago. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. H. Swick, of Urbana, for appellant. 

Schaefer & Dolan and Frank B. Leonard, all of Champaign, for appellee. 


AEQUAVIVA v. MADISON COUNTY MUT. AUTOMOBILE 
INS. CO. Ag. Noi 2. 
Appellate Court of Illinois. Fourth District. May 8, 1936. 
2 Northeastern Reporter (2d) 334. 


1. INSURANCE. 

Whether son under age 16 who took father’s automobile to transport party 
organized by him to dance, and who drove most of the way, or passenger who was 
driving by son’s permission when accident occurred, was “in charge of” automobile 
within automobile liability policy provision excluding loss occurring while auto- 
mobile was in charge of person under age 16, held for jury. 

“In charge thereof” means in the care or custody of, intrusted to the 
management or direction. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

5. INSURANCE. 

Deception after collision as to age of son who had use of father’s automobile 
when collision occurred held insufficient to vitiate automobile liability policy provid- 
ing that attempt after loss to deceive insurer would void policy, where insurer was 
not liable if son was in charge of automobile at time of collision, and was liable, 
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whatever might be son’s age, if passenger who was driving at time of collision b 
son’s. permission was in charge of automobile. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Circuit Court, Madison County; D. H. Mudge, Judge. 

Suits by Nick Aequaviva against the Madison County Mutual Automobile 
Insurance Company, which were consolidated and tried as one case. From a judg- 
ment for the plaintiff, the defendant appeals. 

Affirmed. 

Warnock, Williamson & Burroughs, of Edwardsville, for appellant. 

John Harris, of Springfield, for appellee. 

STONE, Justice. 

On the 20th day of August, 1929, Bernard Aequaviva, son of appellee, made 
arrangements for a party consisting of five girls, himself, and two other boys to 
take a trip that evening from Granite City to a dance at Alton. Young Bernard 
took his father’s car, which was a new Ford, for the purpose of conveying the party 
to Alton and back. Bernard drove the car, the party went to the dance, and started 
home. On the way home, somewhere near the city of Wood River, the car ran off 
of the road and struck a tree, injuring most of the passengers and killing Wilma 
Mae Hutchings. The car immediately caught fire and was totally destroyed. The 
evidence tended to show that some few miles distant before the destruction of the 
car young Bernard had turned the wheel over to Robert Braden, another of the 
passengers, and had taken a seat in the tonneau of the car. 

The next day appellee informed appellant of the destruction of his car and said 
that his son, Bernard, was driving it, and that he was 16 years of age. Appellant 
sent its investigator to Granite City within 2 days thereafter and learned to its own 
satisfaction that Bernard Aequaviva was a person under the age of 16 years. Dif- 
ferent stories were related having to do with the age of Bernard before the matter 
got into court, but during the trial it was settled to the satisfaction of everybody 
that Bernard had not yet reached his sixteenth birthday. 

Appellee carried an insurance policy with appellant covering his car. The policy 
was one of complete coverage of such damage as accrued to the car and injuries to 
other persons for which appellee might be liable. Said policy contained, among 
other things, clause E, which provided that the contract did not cover loss caused 
by or occurring while the automobile was “operated by, or while in charge of any 
person under the age of sixteen years.” When appellant learned that Bernard was 
under the age of 16 years, it denied liability and refused to pay for the destructioa 
of the car or to defend appellee against any suits brought for damages-to the 
other persons or to pay any expenses of appellee incurred by him in and about 
defending suits brought against him on account of injuries to the other persons 
riding in the car that night. 

The evidence shows that the value of the car destroyed was $583.68 and that 
appellee had been to the expense of $67.95 by way.of expenses and $300 attorneys’ 
fees in and about defending himself against the suits above referred to. Two suits 
were brought for these respective items and were consolidated by the court and 
tried as one case. Numerous pleas were filed to the declaration. The declaration 
set up in substance the facts as above related and alleged liability of appellant for 
said amounts on its insurance policy. One trial was had which resulted in a verdict 
for appellee, which verdict was set aside by the trial court. Another trial, the case 
at bar, was had resulting in a verdict for appellee for $941. Before entering judg- 
ment, the court took into consideration interest at 5 per cent. on the $573 valuation 
of the car, which the jury had neglected to include, thereby raising said verdict to 
the sum of $1,078.70, upon which judgment was rendered after overruling motions 
for judgment non obstante veredicto and for a new trial. 

The case fairly involves two major questions: (1) Was Bernard Aequaviva 
driving the car at the time of the destruction? (2) Was Braden, who appellee 
claims was driving the car at the time of the destruction, in charge thereof within 
the meaning of paragraph E of the contract as above stated? 

It is claimed by appellant that, even conceding that Braden was driving the 
car at the time of the destruction, though it does not concede it, still he 
Was not in charge of the car, but that Bernard Aequaviya was the person who was 
in charge of the car. We are asked to hold as a matter of law that, even though 
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Braden may have been driving the car, yet, under the circumstances, Aequaviva was 
in charge thereof, and that therefore appellant is not responsible under its contract. 
This involves the question of what it means to be “in charge” of an automobile. 

In a larger sense it might be said that Bernard was in charge of the car; he had 
taken his father’s car, organized the party, driven the car to Alton and most of the 
way home, and had turned it over to Braden at Braden’s request, and still controlled 
and might have bossed the handling thereof. 


[1] In a restricted sense Braden was the one who controlled the starting and 
stopping, the driving, the speed of the car, the manner of handling it, and the care 
of the car, in traveling. He was in a position where he himself might have been 
sued for the injuries accruing to the passengers for willful and wanton misconduct 
in so driving. In that sense Braden was in charge of the car, and we are of <he 
opinion that the trial court rightly submitted to the jury the question of fact as to 
whether or not young Aequaviva was in charge of the car or whether Braden wa; 
in charge thereof. 


There is a dearth of authority bearing upon this question. In Houston Oil & 
Transport Co. v. AZtna Ins. Co. (D. C.) 36 F.(2d) 69, 71, it was said that the dic: 
tionary meaning of the words “in charge thereof” is “in the care or custody of, 
cntrusted to the management or direction of.” This case also says that that is 
the common-sense definition of the tertm. This does not throw great light on the 
subject. The authority more nearly in point, it seems to us, is the case of Steffe 
v. Old Colony R. Co., 156 Mass. 262, 30 N. E. 1137, where the court held that the 
brakeman who had the responsibility of giving a signal for the purpose of pre- 
rr collision was in charge of the train in the sense that the responsibility 
was his. 

[2-4] The court instructed the jury that it was admitted that Bernard Aequa- 
viva was under the age of 16 years at the time of the accident, and that, if the jury 
believed from the evidence that at the time of the accident the said Bernard Aequa- 
viva was driving the automobile or that he was in charge of said automobile, then 
under the terms of the policy the plaintiff was not entitled to recover, and that they 
should find the issues in favor of the defendant. We think this instruction fairiy 
presented to the jury a proper issue of fact. It is next contended that the verdict 
is against the manifest weight of the evidence; that it fails to show by the requisite 
weight of the evidence that Braden was driving the car at the time of the injuries 
in question. Five of the witnesses who were present on the occasion testified that 
Braden was driving; one testified that young Aequaviva was driving. These five 
witnesses who testified for appellee were impeached, some to a more decided degre® 
than others, by statements which they had made out of court, both under oath aid 
not under oath, contrary to what they had testified to on the trial. One of the 
parties testified that Aequaviva was driving the car. Appellant bases its contention 
that appellee did not meet the burden of proof upon the fact that all of his witnesses 
were so impeached. The court gave to the jury the following instruction: “If you 
believe from the evidence that any witness or witnesses in the case have knowingly 
and wilfully sworn falsely to any material fact in issue, then you have the right to 
disregard the entire testimony of such witness except in so far as it may be cor- 
roborated by other credible evidence or by facts and circumstances proved on the 
trial.” This was a proper instruction. The court could go no farther; the court 
could not tell the jury that they must. not regard the evidence of such witnesses as 
have been impeached, for the rule is that, even though a witness may have been 
successfully impeached, yet, if the jury, notwithstanding such impeachment, sti!l 
believe the witness is testifying truthfully, it may act upon the evidence of such wit- 
ness. Former inconsistent statements affect credibility and not competency of wit- 
nesses. Fuhry vy. Chicago City Ry. Co., 239 Ill. 548, 88 N. E. 221. If, notwith- 
standing impeaching evidence, the jury still believes the testimony of a witness to be 
true, they cannot disregard it. Matthews v. Granger, 169 Ill. 164,.63 N. E. 658; 
Roy v. Goings, 112 Ill. 656. Impeachment does not render the testimony of a wit- 
ness nugatory; the credibility and weight, if any, to be given such witness, still 
rests within the province of the jury. Obviously, in this case the jury did believe 
the testimony of these witnesses notwithstanding their impeachment. 

[5] Complaint is made by appellant that the court disregarded another part oi 
the contract which provided that, if any attempt after loss is made by the insured 
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to deceive the insurer, it will void the contract. The court took the position thax, 
if young Aequaviva were in charge of the car, there could be no liability against 
appellant, and, if Braden were in charge of the car, appellant was liable in any event. 
So that it was immaterial whether appellee attempted to deceive appellant as to 
the age of his son, Bernard. We think that position was properly taken by the 
court; if there was deception, and it was such, as it turned out to be, as to deceive 
on a matter that was wholly immaterial, it could not vitiate the policy. 

[6] It is claimed that the trial court made a prejudicial statement with reference 
to impeaching testimony of one of the witnesses to the effect that the witness was 
not bound by her statement. Without deciding the effect of this in a close case, 
we are inclined to hold that it was not such as would warrant disturbing the verdict 
of the jury in this case. 

We find no reversible error in this record, and the judgment of the trial court 
is therefore affirmed. 

Judgment affirmed. 

Edwards, P. J., and Murphy, J., concur. 


7ETNA LIFE INS. CO. v. DEJEAN et al. No. 1599. 
Court of Appeal of Louisiana. First Circuit. May 8, 1936. 
167 Southern Reporter 864. 
1. INSURANCE. 

Automobile liability insurer, which paid judgment obtained against insured 
hy guest of automobile which collided with automobile of insured, had same rights 
against motorist with whom insured collided for contribution as alleged tort-feasor, 
as insured would have if he were suing motorist (Civ. Code, art. 2161; Act No. 55 
of 1930). 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

3. INSURANCE. 

\utomobile liability insurer fe/d not entitled to contribution from motorist 
with whom insured collided, for judgment which insurer paid to motorist’s guest, 
on theory that insured’s negligence was merely technical or constructive, where 
insured by final judgment was adjudicated to be negligent, and at best insured’s 
negligence was equal to negligence charged against motorist (Civ. Code, arts. 2161, 
2324; Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 606]5].) 

4. INSURANCE. 

Insurer of owner of automobile which collided with another he/d not entitled 
to recover one-half of amount of judgment against owner for injuries sustained by 
guest in other colliding automobile, which judgment insurer had paid, where 
owner of other automobile was not sued by guest (Civ. Code, arts. 2161, 2324; 
\ct No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from District Court, Parish of St. Landry; B. H. Pavy, Judge. 

\ction by the A%tna Life Insurance Company against James A. Dejean and 
another. From a judgment for defendants, plaintiff appeals. 

Affirmed. 

St. Clair Adams & Son, of New Orleans, for appellant. 

Taylor, Porter & Brooks, of Baton Rouge, and L. L. Perrault, of Opelousas, 
‘or appellee. 


LOWERY v. ZORN (MARYLAND CASUALTY CO., Garnishee). No. 33632. 
Supreme Court of Louisiana. March 30, 1936. 
Rehearing Denied April 27, 1936. 
168 Southern Reporter 297. 
1. INSURANCE. 

Under automobile liability policy, limiting liability to $5,000 for bodily injuries 
to one person and to $10,000 for any one accident, insurer held liable for only 
$5,000 to party suffering damages in excess of that amount, notwithstanding that 
total damage suffered hy hoth injured parties in accident was less than $10,000. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
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2. INSURANCE. . 

Under automobile liability policy, providing that insurer was liable for interest 
and court costs irrespective of limit of liability provided therein, insurer held 
liable for court costs and interest accruing on judgment procured by injured party 
against insured from date of entry thereof. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Provision of automobile liability policy that prepayment of any judgment 
against insured was not condition precedent to right of action against insurer held 
not restricted to action in case of insolvency of insured, and therefore to authorize 
action by injured party against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591[34].) 

4. INSURANCE. 

Judgment, in suit by injured party against insured for injuries sustained in 
an automobile accident, held not res judicata in suit by injured party against 
insurer on automobile liability policy as to whether injured party and his son 
were passengers for hire in insured’s truck at time of accident, where such 
question had not been decided in former suit. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal from Nineteenth Judicial District Court. Parish of East Baton 
Rouge; James D. Womack, Judge. 

Suit by Christopher C. Lowery against J. J. Zorn, wherein the Maryland 
Casualty Company was garnisheed. Judgment for plaintiff, and the garnishee 
appeals. 

Judgment amended, and, as so amended, affirmed. 

E. W. & P. N. Browne, of Shreveport, for appellant. 

Harry V. Booth and H. B. Lingle, both of Shreveport, for appellee. 


STEPHENSON v. LIST LAUNDRY & DRY CLEANERS, Inc. et al. No. 5248. 
Court of Appeal of Louisiana. Second Circuit. June 2, 1936. 
168 Southern Reporter 317. 
1. INSURANCE. 


Generally, when an insured’s immunity from an action is absolute, there can 
be no action against the insurer under an automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. . 

Laundry by sending truck to associated laundry company for installation of 
new motor at associated company’s garage did not consent to use of truck by 
associated company rendering laundry company’s liability insurer liable for 
injuries to child struck by truck while being operated by driver of associated 
company, since express permission for given purpose does not imply permission 
for all purposes (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from First Judicial District Court, Parish of Caddo; Cecil Morgan 
Judge. 

Action by Sarah Newman Stephenson against the List Laundry & Dry Cleaners, 
Inc., and another. From an adverse judgment, the plaintiff appeals. 

Affirmed. _ 

Irion & Switzer and Malcolm E. Lafargue, all of Shreveport, for appellant. 

Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, for appellees. 


DOWNING v. STERLING MOTOR CO. et al. No. 30885. 
Supreme Court of Minnesota. May 29, 1936. 
267 Northwestern Reporter 250. 
INSURANCE. 

Automobile dealer’s liability insurer held not liable for injuries allegedly caused 
by negligent driving of dealer’s salesman, where salesman owned automobile and 
operated it on pleasure trip having no connection with his employment, and policy 
provisions excluded such employee from coverage and excluded automobile not 
owned, controlled, or used in business or for benefit of dealer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
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Syllabus by the Court. 

The tindings of fact, as stated in the opinion, sustain the conclusions of law 
of the trial court and the judgment entered thereon. 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Florence Downing against the Sterling Motor Company and another, 
wherein garnishment proceedings were instituted against the Builders & Manu- 
facturers Mutual Casualty Company. From a judgment for garnishee, plaintiff 
appeals. 

Affirmed. 

Dunn & Butchart, of Duluth, for appellant. 

Whipple & Atmore, of Duluth, for respondent: 


COLLINS v. EAGLE INDEMNITY CO. 
Circuit Court of New Jersey. Essex County. May 8, 1936. 
184 Atlantic Reporter 747. 
INSURANCE. 

Plaintiff who was denied recovery from automobile owner whose automobile 
struck plaintiff, on ground that driver of automobile at time of accident was agent 
of garage where automobile was kept, and not agent of automobile owner, held 
estopped from denying that driver was agent of garage and not of automobile 
owner in subsequent action, brought against owner’s insurer, notwithstanding insurer 
was not party to prior suit. 

(For other cases, see Insurance, Dec. Dig, § 616%.) 

Action by Daisy Collins against the Eagle Indemnity Company. 

Verdict for the defendant. 

Frank G. Turner, of Newark, for plaintiff. 

Charles Stockdell Gray and McCarter & English, all of Newark (Gerald M. F. 
McLaughlin, and Herbert R. Baer, both of Newark, of counsel), for defendant. 

PorTER, Judge. 

This case was tried by the court without a jury by consent of the parties. It 
appears that Daisy Collins, the plaintiff, was struck and injured on November 9, 
1932, by an automobile owned by Louis Stavitsky, which was being operated by 
Harry Galowitz, an employee of the Galowitz Garage, Inc. Galowitz Garage, Inc. 
conducted a public garage in which the automobile in question was kept. Suit was 
instituted in the Essex county court of common pleas by Daisy Collins against Louis 
Stavitsky, Harry Galowitz, and Galowitz Garage, Inc., to recover damages for 
injuries sustained by her, charging negligence by the respective defendants. The 
trial of that suit resulted in a verdict for the plaintiff of $2,500 against Harry 
Galowitz and Galowitz Garage, Inc., and in favor of the defendant Stavitsky. 

The Eagle Indemnity Company, defendant herein, issued a policy of insurance 
to Stavitsky indemnifying him against liability in the operation of his automobile, 
subject to certain conditions therein expressed. The policy was in effect at the time 
of the accident and covered the automobile involved therein. Execution on the 
judgment recovered in the common pleas court has been returned unsatisfied. The 
suit at bar is to recover the amount of the verdict against the defendant insurance 
company. 

Condition 3, subdivision D of the policy provides that there was no coverage 
where damage resulted while the automobile was being operated by an employee of 
a public garage. The question presented here for decision is whether there is any 
liability of the defendant under its policy. The insurance contract was to indemnify 
Stavitsky. If he was responsible to the plaintiff for her injuries, there: could be no 
question of the liability of the insurance company under its said policy. That ques- 
tion has been decided by the jury in the common pleas suit. There the issue of fact 
was as to the status of Galowitz while driving the car. The question there pre- 
sented was whether he was the agent of Stavitsky or of the Galowitz Garage, Inc. 
The finding of the jury was that he was the agent for the garage company and not 
of Stavitsky. Consequently, the verdict was against Galowitz and the garage com- 
pany only. Those questions having been judicially determined between the parties 
hereto or their privies, the doctrine of res adjudicata or estoppel applies and is a bar 
to recovery. 

The recent case of Petersen v. Preferred Accident Insurance Company, 114 
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N. J. Law, 180, 176 A. 897, 898, is in point and is controlling. As was said in that 
opinion, the doctrine of estoppel “in similitude of, if not entirely upon, the doctrine 
of res adjudicata” is the correct principle of law. This court followed that decision 
in striking the complaint where the same question as the case at bar was presented 
in Berry v. Travelers’ Insurance Company, 183 A. 824, 14 N. J. Misc. 222, decide: 
on February 4, 1936. The fact that the defendant insurance company was not a 
party to the common pleas suit and did not defend the action for its assured does 
not, in my opinion, change the application of the principles of the Petersen Case, 
supra, from the instant case. 

Asnis v. Bankers’ Indemnity Insurance Company, 110 N. J. Law, 134, 164 A. 
307, relied upon by the plaintiff, is not in point for the reason that the driver there 
was not shown to have been the agent of the garageman at the time of the accident; 
whereas here, the fact has been judicially established that the driver was the agent 
of the garage company. 

For those reasons, the verdict will be for the defendant. 


O’BRIEN v. UTICA MUT. INS. CO. 
Supreme Court, Appellate Division, Third Department. April 29, 1936. 
287 New York Supplement 635. 
1. INSURANCE. 


In action on automobile public liability policy brought by party obtaining judg- 
ment against insured, whether insured had failed to co-operate with insurer in 
action against insured so as to release insurer, and whether insurer waived its right 
to disclaim liability for that reason, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4, 15].) 

Action by William O’Brien against the Utica Mutual Insurance Company. 
From an adverse judgment, the defendant appeals. 

Reversed, and new trial granted. 

Argued before Hill, P. J., and Rhodes, McNamee, Bliss, and Heffernan, JJ. 

Lawrence B. McKelvey, of Saratoga Springs, for appellant. 

Leary & Fullerton, of Saratoga Springs, for respondent. 

Per Curiam. 

Appeal from judgment entered in the Saratoga county clerk’s office upon a 
verdict directed by the court in favor of the plaintiff against the defendant for the 
sum of $1,687.46 including costs. 

Clifton Dewey was the owner of a 1933 Chevrolet sedan on which the appellant 
had written a public liability and property damage insurance policy, containing the 
usual co-operation clause to the effect that the assured would aid in securing infor- 
mation and evidence. On May 13, 1935, while Dewey was operating this automobi!e 
with the respondent as his passenger, an accident occurred. Shortly after the acci- 
dent Dewey gave the investigator of the appellant a written affidavit reciting the 
facts surrounding the accident, which showed that Dewey was not at fault. Suit 
was instituted against Dewey by the respondent and upon the trial Dewey testified in 
several material respects contrary to his affidavit and respondent had a verdict and 
judgment against him. Dewey was the last witness and about five minutes after 
trial counsel began to sum up, counsel’s assistant served upon Dewey a notice oi 
disclaimer on the ground of his failure to co-operate by refusing to make a frank 
statement as to the manner in which the accident occurred and in giving contrary 
testimony upon the witness stand. The notice recited that trial counsel would con- 
clude the trial, but that such procedure should not be a waiver of its right to 
disclaim. 

Respondent then brought suit against appellant. Appellant's answer admitted 
a prima facie case against it and pleaded a special defense of failure to co-operate. 
Upon the trial appellant assumed the burden of this special defense and upon the 
conclusion of such proof respondent rested and each side moved for the direction 
of a verdict. The trial court held that by continuing with the trial after having 
become fully apprized of Dewey’s alleged failure to co-operate, the appellant waived 
its right to disclaim. Appellant asked the court to make a finding on the issue cf 
lack of co-operation, and the court declined to do so on the ground that such find- 
ing was unnecessary in view of its determination that there was a waiver and that 
he was precluded from so doing. Appellant then asked to go to the jury upon the 


Auto. 


questi 
questi 
a vert 
[ 
by its 
waive 
Comp 
Inden 
were 

have 

reque 
App. 
to ab: 
92 N 
J 


lant t 


1. IN 
\ 


as sa 
used 
highs 
“usuz 
enga: 
make 
( 


4. IN 
remo 
covel 
cove 
posse 
waiv 
cond 


| 


betw 
Com 


coun 
/ 





Auto. } Euto v. Lumbermens Mutual Casualty Co. 587 


question of co-operation, which was denied, and then to go to the jury upon the 
question of waiver also, which was likewise denied. The court thereupon directed 
a verdict in favor of the plaintiff. 

[1, 2] Two questions of fact were presented, one whether there was a failure 
by its assured to co-operate with appellant, and the other, whether appellant had 
waived its right to disclaim. Under the authority of Seltzer v. Indemnity Insurance 
Company of North America, 252 N. Y. 330, 169 N. E. 403, and Knauss, Inc. v. 
Indemnity Ins. Co. of North America, 270 N. Y. 211, 200 N. E. 791, these issues 
were for the jury, and there was no waiver as matter of law. The trial court should 
have granted appellant’s request to go to the jury upon these issues when such 
request was made before the verdict had been directed. Kinner v. Whipple, 128 
App. Div. 736, 113 N. Y. S. 337. “Judgment reversed and new trial granted, costs 
to abide the event, on dissenting opinion of Cochrane, J., below.” 198 N. Y. 585, 
92 N. E. 1088. 

Judgment reversed, on the law, and new trial granted, with costs to the appel- 
lant to abide the event. 


EUTO v. (AMERICAN) LUMBERMEN’S MUT. CASUALTY CO. 
OF ILLINOIS. 
Supreme Court, Appellate Division, Fourth Department. May 13, 1936. 
288 New York Supplement 232. 
1. INSURANCE. 


Where automobile liability policy excluded coverage while vehicles were used 
for purpose other than as specified in special conditions, which designated insured 
as sand and gravel dealer, and indorsement stated that truck added thereby was 
used in insured’s sand and gravel business, policy did not cover use of truck in 
highway snow removal operations, although liability clause included use of truck 
“usual to the business” of insured as previously described, since use of truck 
engaged in sand and gravel business for snow removal is not so common as to 
make it incidental use “usual to the business.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Knowledge of insurer’s general agent that trucks were being used for snow 
removal, although antedating indorsement of automobile liability policy to extend 
coverage to include trucks, held not to waive conditions of policy restricing 
coverage to sand and gravel operations, where policy had been in insured’s 
possession for six months before indorsement was issued, policy stipulated against 
waiver of conditions by agent’s knowledge, and indorsement was made subject to 
conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

Submitted controversy under sections 546-548 of the Civil Practice Act 
between Ruth Euto, plaintiff, and the (American) Lumbermen’s Mutual Casualty 
Company of Illinois, defendant. 

Judgment for defendant. 

\rgued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Quinn, Higgins & Tormey, of Syracuse (William F. Quinn, of Syracuse, of 
counsel), for plaintiff. 

Oscar J. Brown, of Syracuse, for defendant. 

EpmMunpb H. Lewis, Justice. 

A submitted controversy under section 546 of the Civil Practice Act requires 
us to determine the scope of indemnity afforded hy an automobile liability insurance 
policy issued by the defendant company. 

Under the agreed statement of facts it appears that on April 9, 1933, the 
defendant issued and delivered to Kenneth J. Premo, to whom we shall refer as 
the assured, a policy of liability insurance covering two motor vehicles described 
therein. On October 19, 1933, an indorsement was issued by the defendant and 
attached to the policy extending its coverage to five additional vehicles, including 
a Brockway motortruck with which we are concerned upon,this submission. 

On February 25, 1934, while the Brockway truck was being operated by 
employees of the assured and was engaged in snow removal for the county of St. 
Lawrence, it caused personal injuries to the plaintiff, who thereafter recovered a 
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judgment against the assured for resulting damages and costs in the amount of 
$2,630.28. Following the issuance of execution upon the judgment and the return 
thereof wholly unsatisfied, the plaintiff brought this action against the defendant 
under section 109 of the Insurance Law. 

{[1, 2] The defendant, as insurer, disclaims liability upon the ground that 
the policy was avoided by a breach of its conditions. It asserts it did not agree 
to indemnify the assured against losses resulting from the use of the Brockway 
truck in highway snow removal operations undertaken by him for hire; that its 
liability was limited by the express conditions of the policy to loss occurring 
from the use of the truck in connection with a sand and gravel business conducted 
by the assured. 

Under the caption “Exclusions,” the policy provided: 

“This policy shall not cover in respect of any automobile: * * * 

“(4) While rented to others or used to carry passengers for a consideration, 
or while being used for any purpose other than as specified in the Special Condi- 
tions of this policy. * * * ” 

Among the “Special Conditions” were the following: 

“3. Name Assured employed by, Self. Position, Sand and Gravel Dealer * ° 

“4. Firm address, Massena, New York. 

“5. Car used principally at Massena, New York. 

“6. Car used for Commercial * * * 

“g * * * The term ‘Commercial’ is defined as usual to the business of 
Named Assured as described above, including loading and unloading of goods 
ke” 

The indorsement dated October 19, 1933, which extended the policy’s insurance 
to include the Brockway truck, stated: “The above trucks are used in the 
Assured’s Sand and Gravel business.” 


It is the claim of the plaintiff that the risk accepted by the defendant included 
loss resulting to the assured from use of the Brockway truck in snow removal 
operations for hire by the county. Our conclusion is to the contrary. 


The defendant had the right, as a contracting party, to limit the liability 
which it would assume. It did so by the conditions quoted ahove, in which we 
find no ambiguity. The liability assumed is for loss occurring by reason of the 
operation of any one of the trucks designated in the policy whenever employed 
in a “commercial use * * * usual to the business of the mamed assured as 
described above, including loading and unloading of goods.” The reference “as 
described above” is to the only business of the assured mentioned in the contract, 
viz. that of a “sand and gravel dealer.” The use which defines the coverage is 
again clearly stated in the indorsement: “The ahove trucks are used in the 
assured’s sand and gravel business.” It cannot be claimed with reason that the 
employment of a truck in highway snow removal operations is a use which is 
“usual” to the business of a sand and gravel dealer. True, it is a matter of 
common knowledge that motortrucks are used to supply the motive power for 
highway snow plows. It can hardly be said, however, that such a use is so com- 
mon for trucks engaged in the sand and gravel business as to make it an incidental 
use—“usual to the business.” 

We therefore conclude that the policy and indorsement issued by the defendant 
did not indemnify the assured against loss resulting from the operation of the 
Brockway truck in the use to which it was being put when plaintiff’s injuries were 
received. It follows that the violation by the assured of an express condition 
of the policy is a complete defense to this action unless such condition was 
waived by the defendant. 

The plaintiff asserts that the defendant has waived the special condition upon 
which it now relies as a defense. It is a conceded fact that, when the coverage 
of the policy was extended by the indorsement dated October 19, 1933, to include 
the Brockway truck, the defendant’s general agent had knowledge that the truck 
was to be used by the assured in fulfillment of a contract with the county of St. 
Lawrence to plow snow from county highways during the approaching winter 
months. The plaintiff argues that such knowledge by the agent, gained before 
the risk was assumed,*became constructively the knowledge of the defendant; 
that, having thereafter issued and delivered the indorsemnt, the company is 
deemed to have waived the conditions of the policy upon which it now rests its 
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right to disclaim liability. In support of the argument, plaintiff cites Bible v. 
John Hancock Mutual Life Ins. Co. of Boston, Mass., 256 N. Y. 458, 176 N. E. 
828 and kindred rulings. 

We helieved the plaintiff has overlooked a feature in the Bible Case which 
distinguishes it from the case at bar. There the ruling rested upon the fact that 
prior to the inception of the insurance contract the assured was not chargeable 
with notice of the limitation placed upon the agent’s authority to waive the breach 
of a condition. 

{3] Not so under the agreed facts now before us. Concededly the defendant 
issued and delivered the policy of insurance in question on April 9, 1933. For a 
period of more than six months thereafter the policy was in the possession of the 
assured. The law presumes that during that time he read its provisions. If he 
omitted to do so, the law does not excuse such omission. Quinlan v. Providence 
Washington Ins. Co., 133 N. Y. 356, 365, 31 N. E. 31, 28 Am. St. Rep. 645. 

[4] The assured thus had either actual or constructive notice of an express 
limitation placed by the defendant upon the power of its agent to waive a general 
or special condition of its policy, for it was provided therein: 

“General Conditions. * * * Alteration of Policy. 

“L.. This policy shall constitute the entire contract between the Company and 
t! \ssured, and no change in the General Conditions or Special Conditions of 
this policy, either printed or written, shall be valid unless made by endorsement 
signed by a duly authorized officer or representative of the Company, nor shall 
notice to or knowledge possessed by any agent or any other person be held to waive, 
alter or extend any such General Conditions or Special Conditions. * * * ” 

Furthermore, the indorsement which was delivered to the assured on October 
19, 1933, four months before the date of plaintiff’s injuries, and which was attached 
to and became a part of the insurance contract, contained the provision that it 
was made subject to “the general conditions and special conditions of this policy.” 

We have thus seen that, prior to the issuance and delivery of the indorsement 
vhich brought the operation of the Brockway truck within the risk covered by 
the policy, the assured had notice that among the general conditions of the policy 
was the limitation placed by the defendant upon the right of an agent to waive 
any of its conditions. We regard the notice thus given to the assured as a sufficient 
answer to plaintiff’s claim that the defendant waived the breach of a condition upon 
which it now rests its disclaimer. Drilling v. New York Life Ins. Co., 234 N. Y. 
234, 242, 243, 137 N. E. 314: American Law Institute—Restatement of the Law of 
Agency, §§ 51 (d), 166, 167. The submitted controversy should be determined in 
favor of the defendant, with costs. Judgement may be entered accordingly. 

Submitted controversy determined in favor of the defendant, with costs. All 
concur. 

MORRIS v. AMERICAN LIABILITY & SURETY CO. 
Supreme Court of Pennsylvania. May 25, 1936. 
185 Atlantic Reporter 201. 
3. INSURANCE. 

Rider, although controlling policy in so far as it enlarges, modifies, or restricts 
terms thereof, must be presumed to express parties’ exact agreement, since special 
statement relating to subject involved. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4. INSURANCE. 

Rider modifying one or more terms in policy does not affect other conditions 
as to which it is silent. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

5. INSURANCE. 

Rider providing that automobile liability policy should cover operation of auto- 
mobiles only by certain named persons held not to restrict liability of insurer, unde- 
policy covering ownership, maintenance, manipulation, or use of described auto- 
mobiles, to party injured because of negligence of one not named in rider in repair- 
ing truck covered by policy, since “maintenance” applied to acts of repair and was 
not included within term “operation.” 

To “maintain” means to preserve or keep in an existing state or condi- 
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tion, and embraces acts of repair and other acts to prevent a decline, lapse 

or cessation from that state or condition, and has been taken to be synony- 

mous with “repair.’ 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Party, injured because of negligence of one not named in rider to automobile 
liability policy in repairing automobile covered by policy, would be entitled to have 
any doubt as to whether insurer was relieved of = ” rovision of rider, that 
policy should cover operation of automobiles only P sa named therein, 
resolved in his favor so as to cover loss. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal No. 205, January term, 1936, from judgment of Court of Common Pleas 

1, Philadelphia County; George G. Parry, Judge. 

Action on an automobile liability policy by Benjamin Morris against the Ameri- 
can Liability & Surety Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

H. S. Ambler, Jr., and H. Rook Goshorn, both of Philadelphia, for appellant. 

Robert M. Bernstein and Milford J. Meyer, both of Philadelphia, for appellee. 

Kepuart, Chief Justice. 

The policy in question protected the assured from loss arising from damages by 
reason of “the ownership, maintenance, manipulation or use” of certain described 
vehicles when driven by the assured or his permittees. Attached to this policy 
was a rider which stated that it was agreed that the policy should cover the “opera- 
tion” of the automobiles only when driven by certain named persons. The rider 
further provided that if any of the named drivers was a hired chauffeur it shouid 
cover any one employed as his successor or substitute, but that notice of the same 
should be furnished to the company within ten days from the date of employment 
of such successor or substitute. 

While the policy was in force, Mumford, an employee of the assured, noi 
included in the rider, drove a truck covered by this policy to appellee's place of 
business. He had in the truck a tire that needed repairs. While in the act of 
hammering into place the rim of the wheel on which was the tire, Mumford negli 
gently caused injury to Benjamin Morris. For the damages thus sustained he recov- 
ered a judgment, which was affirmed in Morris y. Lipkin, 317 Pa. 422, 176 A. 434. 
As Lipkin had been adjudicated a bankrupt, pursuant to the provisions of the policy, 
Morris then brought this action against the insurance carrier to recover the amount 
of his judgment. The affidavit of defense denied liability on the policy because 
Mumford was not one of the employees named in the rider attached to the policy. 
Morris, the plaintiff, took a rule for judgment for want of a sufficient affidavit of 
defense, which the court below made absolute, and this appeal followed. 

If all liability under this policy was limited to damages caused by the drivers 
named in the rider thereto, it would be decisive of this case. Mumford was not 
one of the employees named therein, nor was he a successor or substitute to one 
of those that was named. However, the court below concluded that while the rider 
did delimit liability, there was nevertheless certain portions of the policy whicn 
remained in full effect and untouched by the rider, and as to these liability was 
extended to any person lawfully in charge of the truck. It is appellant’s contention 
that the rider which states that liability is limited to “operation” by certain named 
drivers, covers the same field embraced in the policy by the use of the term: 
“ownership, maintenance, manipulation or use.” Therefore, appellant concludes that 
the policy covered only damages caused by the named drivers under all circum- 
stances involving the trucks. 

{1] The four terms employed in the policy defining the conditions under whic 
the insurer was to be liable cover a wide and comprehensive field. Each of thes¢ 
terms, “ownership, maintenance, manipulation or use,” is general in nature ail 
covers situations which cannot be defined beforehand with exactness. Cf. Lewis 
v. Fidelity & Casualty Co., 304 Pa. 503, 508, 156 A. 73. There may be occasions, in 
fact, when the meanings of these terms overlap and when more than one woul.! 
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cover the same situation, But it is a well-settled rule of construction that no word 
in a contract is to be treated as surplusage or redundant if any reasonable meaning 
consistent with the other parts can be given to it. Florida East Coast Railway Co. 
y. City of Miami, 76 Fla. 277, 79 So. 682, 1 A. L. R. 303. As we view this policy, 
cach of these terms was intended to cover situations distinct and separate from those 
covered by any other term. Distinctions between them and particularity of applica- 
tion appear in other cases. Mullen v. Hartford Accident & Indemnity Co., 287 
Mass. 262, 191 N. E. 394; Quality Dairy Co. v. Ft. Dearborn Casualty Underwriters 
(Mo. App.) 16 S.W.(2d) 613; Panhandle Steel Products Co. v. Fidelity Union 
Casualty Co. (Tex. Civ. App.) 23 $.W.(2d) 799, 801. 

|2] The word “maintenance,” used in this policy, covers all acts which come 
within its ordinary scope and meaning. To “maintain” means to preserve or keep 
in an existing state or condition and embraces acts of repair and other acts to pre- 
vent a decline, lapse, or cessation from that state or condition. See City of New 
York v. Dry Dock, etc., Co., 135 Misc. 678, 240 N. Y. S. 744, 746; E. E. Kelly & Co. 
v. United States, 17 C. C. P. A. (Customs) 30, 32; cf. Steir v. London Guarantee 
& Accident Co., 227 App. Div. 37, 237 N. Y. S. 40, 41, affirmed 254 N. Y. 576, 173 
N. E. 873. See, also, Pennsylvania R. Co. v. Pennsylvania-Ohio Electric Co., 296 
Pa. 40, 45, 145 A. 686. Ina wide variety of situations the word “maintain” has been 
taken to be synonymous with “repair.” See 2 Words and Phrases, Fourth Series, 
610, and prior editions. This is the usual meaning, the dictionary meaning, and the 
meaning which must control in the absence of a clear expression of a contrary 
intention. Restatement of Contracts, § 235 (a). Here the act which gave rise to 
the injury for which a judgment was recovered took place while an employee of 
the assured was in the act of repairing an essential part of the car and, under the 
circumstances, was expressly within the term of the policy specified as ‘“mainten- 


|3, +] Appellant contends that the word “operation” covers acts done while i 
the repair of the automobile, and hence that the rider shows an intention to restrict 
liability to occasions when repairs are being made to the drivers specified in the 
rider. It is improbable that the parties intended by the term “operation” to cover 
not only the terms “manipulation or use” as appeared in the body of the policy and 
to which they naturally apply, but also the term “maintenance.” Had the parties 
such an intent, it would have been an easy matter for them to repeat the words of 
the policy in the rider and thereby clearly show such intent. While the rider, being 
a later expression of intention, must control the policy itself in so far as it enlarges, 
modifies, or restricts the terms thereof, since it is a special statement relating to the 
subject involved, it must be presumed to express their exact agreement thereon. 
Dick v. Treland, 130 Pa. 299, 316, 18 A. 735; Schreck v. Standard Acc. Ins. Co., 102 
Pa. Super. 18, 24, 156 A. 565. The term “operation,” as we view it, has particular 
application to the terms “use” and “manipulation” as they appear in the body of the 
policy, and clearly shows an intention to restrict the coverage of the policy with 
respect to these two classes of activities to the drivers named in the rider. Beyond 
this we cannot conceive that it was the intention of the parties to further resriz+ 
lialibity. A rider modifying one or more terms or conditions in a policy cannot b« 
held to affect other conditions as to which it is silent. 


The words “operation” and “maintenance” have, so far as our research has 
discovered, not been distinguished nor aptly defined in any case dealing with auto- 
mobile liability insurance. Appellant has cited cases showing that the term “opera- 
tion” has been construed in a broader sense than mere “driving” and includes 
ordinary stops, parking, shifting of gears, and the like. With such construction we 
do not disagree. But the term “maintenance” particularly applies to acts of repairs. 
In dealing with other situations courts have often distinguished between these two 
terms. See McChesney v. Village of Hyde Park, 151 Ill. 634, 37 N. E. 858, 862: 
State ex rel. v. Wilder, 200 Mo. 97, 98 S. W. 465, 467; see, also, San Francisco & 
P.S. S. Co. v. Scott (D. C.) 253 F. 854, 855. 

[5] The rider shows that the parties understood that since the period of great- 
est probable risk occurs during the time that these trucks are driven or operated 
in the course of the employer’s business, a restriction of liability to a definite num- 
ber of known drivers would materially lessen the scope of probable liability upon 
the surety company. But it is not at all clear that the parties intended to als: 
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restrict liability for harm growing out of acts of maintenance, clearly a lesser risk, 
exclusively to these named drivers. The rider imposed special requirements as tu 
certain hazards, but neither in terms nor by implication does it even suggest any 
modification with regard to the maintenance risk, under which matters of repair 
clearly fall. 

{6] If any doubt existed that this policy did cover the risk involved, or that the 
rider was not intended to delimit the scope of liability under all circumstances to ihe 
named drivers, our settled rule of construction to resolve such matters in favor of 
the assured so as to cover the loss would determine this matter in favor of the 
plaintiff and against the assured. Janney v. Scranton L,. Ins. Co., 315 Pa. 200, 203, 
173 A. 819; Clum v. New Amsterdam Cas. Co., 281 Pa. 464, 126 A. 810, 36 A. L. R. 
1122: Trexler Lumber Co. v. Allemannia Fire Insurance Co., 289 Pa. 13, 136 A 
856; Norlund vy. Reliance Insurance Co., 282 Pa. 389, 128 A. 93. 

Judgment affirmed. 


LEAP et al. v. aa No. 9827. 
Court of Civil Appeals of Texas. San Antonio. March 25, 1936. 
Rehearing Denied “May 6, 1936. 
93 Southwestern Reporter (2d) 1213. 

INSURANCE. 

Where insurer pursuant to liability policy assumes charge of and contests suit 
against insured until recovery of final judgment against insured, insurer thereby 
becomes so connected with litigation, by its interest in result and participation 
therein, as to be bound by judgment, and is estopped to deny its liability thereon. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

INSURANCE. 

Ambiguity in automobile liability policy authorizing action by injured party 
against insurer on rendition of “final judgment” for injured person against insured 
would be construed so as to effectuate express purpose of policy to bind insurer 
to assume insured’s liability when such liability was established within policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Error from District Court, Nueces County; Birge Holt, Judge. 

Action by Cindia Hughes Braziel against Albert W. Leap and_ the Maryland 
Casualty Company which was dismissed on its plea in abatement. "From a judg- 
ment for plaintiff, defendant Leap appeals and plaintiff cross-assigns error. 

Reversed and rendered in part and affirmed in part. 

R. H. Mercer, of San Antonio, for appellant. 

Jones & Kirkham and John J. Pichinson, all of Corpus Christi, for appellee. 

SmitH, Chief Justice. 

Appellee, Cindia Hughes Braziel, brought this action against appellant Albert 
W. Leap for damages for personal injuries sustained by her in a collision between 
a “Model A Ford coupé,” driven by her, and a “Buick Sedan taxicab,” driven by 
one Mike Germain, an authorized employee of appellant. 

The accident occurred at about 2 o'clock on the afternoon of December 19, 
1934, at the intersection of Port avenue and Sam Rankin street, in the city of 
Corpus Christi. Appellee was driving west on Port avenue, which is 40 feet wide, 
while Germain was driving north on Sam Rankin street, which was 26 feet wide. 
The collision resulted in upsetting appellee’s car and throwing it into a 4-foot ditch 
adjacent to Port avenue, resulting in injuries to its driver. 

The case was submitted to a jury upon something like seventy-five special 
issues, including unavoidable accident, discovered peril, ten issues of negligence 
charged to appellant, fifteen issues of negligence charged to appellee, and the 
appropriate conventional subsidiary issues. The jury found the accident was 
not unavoidable against appellant upon discovered peril and all the ten specific 
acts of negligence, and in favor of appellee upon all the fifteen acts charged against 
her. There was sufficient evidence to support all those findings. 

[8] Maryland Casualty Company was originally impleaded as a party defend- 
ant in the suit, it having issued its policy insuring appellant from loss occasioned 
by injuries inflicted upon others in the operation of the taxicab in question. The 
casualty company, however, was properly dismissed out of the suit upon its plea 
in abatement. The company, nevertheless and exclusively, conducted, controlled, 
and managed appellant’s defense throughout the proceedings, through its own 
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counsel, and at is own expense. At the conclusion of the trial, and upon entry 
of the judgment here appealed from, appellee filed her motion for judgment in 
her favor “over” against the casualty company, for the sum of $5,000, the amount 
of said policy, for the following reasons: 

Upon the verdict of the jury rendered in this cause, which was submitted 
upon special issues and the answers of the jury to all of said issues heing favorably 
to this plaintiff. 

To render judgment over against Maryland Casualty Company, for the 
following reasons, to-wit: Because the Maryland Casualty Company carried the 
policy of liability insurance covering the legal liability of the defendant, Albert 
\\. Leap, at the time of the collision invoved and determined in the trial of this 
cause, and that said Maryand Casualty Company was made a party to this pro- 
ceeding and upon a plea in abatement being filed in the name of Albert W. Leap 
by the Attorneys for Albert W. Leap, R. H. Mercer and Hubbard, Dyer & Sorrell; 
said plea in abatement was in all things sustained; that the said Maryland Casualty 
Company employed the attorneys R. H. Mercer and Hubbard, Dyer & Sorrell to 
defend this suit in the name of and on behalf of the defendant Albert W. Leap; 
that said attorneys so employed examined the witnesses in this cause, cross- 
examined the witnesses, argued the case to the jury, and participated in the trial 
of said cause in the name of Albert W. Leap as fully and to all intents and pur- 
poses as if it were in fact a party defendant and is concluded by said judgment; 
that the plaintiff herein has secured a verdict of the jury favorable to her and in 
order to avoid a multiplicity of suits and contracted and continued litigation, the 
plaintiff moves the court at the time it renders judgment herein to enter judg- 
ment against the said Albert W. Leap for the amount of the verdict of the jury and 
over against the Maryland Casualty Company for Five Thousand Dollars 
($5,000.00), together with costs of suit, and the plaintiff prays the court that he 
will hear evidence on this motion in support of the facts herein alleged, and that 
the same be heard at the time of the hearing of the motion for new trial, if any 
is filed, and for such other relief, general and special, as she may show herself 
entitled to receive.” 

The court heard evidence upon the motion, and overruled it, and appellee has 
cross-assigned error upon that ruling. 


Upon the hearing of the motion for judgment against the casualty company, 

e policy in question, conceded to have been in force when the aecideet occurred, 
was introduced, as was testimony showing that the company, through its attorney, 
and in the name of appellant, had actually conducted and controlled and manz aged 
the defense of the case, up to and including the entry of the judgment appealed 
irom. Its said attorney also filed motion for new trial, and has conducted the 
entire proceedings on the appeal. 


The policy in question insured appellant against “loss from liability imposed 
by law upon (appellant) * * * on account of bodily injury * * * accidentally sus- 
tained * * * by any person * * * by reason of the ownership, maintenance or us« 
of” the taxicab in question, to the amount of $5,000 for each person so injured. 
It was further provided: 


“II. Further, the Company will investigate all accidents and claims covered 
hereunder, and defend in the name and on behalf of the Assured all suits thereon, 
even if groundless, of which notices are given to it as hereinafter required; and 
‘*e pay, irrespective of the limit of liability provided for in Insuring Agreement 

the expense (including as a part thereof Court costs, all premiums on release- 
of-attachement and/or appeal bonds required in any such proceedings, and all 
interest accruing after entry of a judgment for any part of which the Company 
is liable hereunder and up to the date of payment, tender, or deposit in Court, 
by the Company of its share of such judgment) incurred by it in such investigation 
and defense; but the Company reserves the right to settle any such claim or suit. 

“III. The insolvency or bankruptcy of the Assured shall not release the Com- 
pany from the payment of damages for injuries or death sustained or loss occa- 
sioned within the provisions of this Policy; and the prepayment of any judgment 
that may be recovered against the Assured upon any claim covered by this Policy 
s not 2 condition precedent to any right of action against the Company upon this 
Policy but the Company is bound ‘to the extent of its liability under this Policy 
to pay and satisfy such judgment: and an action may be maintained upon suc! 
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judgment by the injured person, or his or her heirs or personal representatives, as 
the case may be, to enforce the liability of the Company as in this Policy set forth 
and limited. * * * 

“A. Immediate written notice of any accident, like notice of any claim, and 
like notice of any suit resulting therefrom, with every summons or other process, 
must be forwarded to the Home Office of the Company, or to its authorized agent, 
provided, however, that failure to give such immediate notice shall not invalidate 
any claim made by the Assured, if it shall be shown not to have been reasonably 
possible to give such notice immediately and that notice was given as soon as was 
reasonably possible. Whenever requested by the Company, the Assured shall aid 
in securing information, evidence, and the attendance of witnesses; and shall at all 
times render to the Company all reasonable co-operation and assistance. 

“B. No action shall lie against the Company to recover upon any claim or for 
any loss under Insuring Agreement III unless brought after the amount of such 
claim or loss shall have been fixed and rendered certain either by final judgment 
against the Assured after trial of the issue or by agreement between the parties 
with the written consent of the Company, nor in any event unless brought within 
two years after such final judgment or agreement. 

“C. The Company is not responsible for any settlements made nor for any 
expense incurred by the Assured unless such settlements or expenditures are first 
specifically authorized in writing by the Company, except that the Assured may 
provide at the time of the acident, at the expense of the Company, such imme- 
diate surgical relief as is imperative. *.* * 

“F. In case of payment of loss and/or expense under this Policy the Company 
shall be subrogated to all rights of the Assured to the extent of such payment, and 
the Assured shall execute all requisite papers and shall cooperate with the Company 
to secure to the Company its rights. * * * 

“In consideration of the issuance of the Policy to which this Endorsement is 
attached, it is understood and agreed that, anything in the Policy to the contrary 
notwithstanding, no legal action of any kind may be maintained against the 
Company by the Assured, or any other person, firm, partnership or corporation, to 
recover for any loss otherwise covered by the Policy until after such loss has been 
established against the Assured by final judgment. 

“It is the intention of this Endorsement to preclude a joinder of the Company 
as a party defendant in any legal action against the Assured resulting from any 
accident otherwise covered by the Policy.” 

It is conceded by the casualty company that the policy was in full effect at th: 
time of the collision, and that the company took charge of and conducted the 
defense of the case, at its own expense, in the name of, but to the exclusion of 
participation by, the assured. 

[9] The liability of the casualty company must depend, primarily, upon the 
provisions of the contract of insurance between it and the assured, prohibiting 
injured persons from impleading the company in suits against the assured. Similar 
contracts are uniformly held not to be unlawful, or against good conscience, o1 
public policy, and have been enforced accordingly. Kuntz v. Spence (Tex. Com. 
App.) 67 S.W.(2d) 254. 

[10] But the rule now prevails in this and other jurisdictions that where an 
insurance company, in pursuance of the terms of such contract, takes charge of and 
manages and contests the suit against the assured until the recovery of final judg- 
ment against him thereon, it thereby becomes so connected with the litigation, hy 
its interest in the result and participation therein, as to be bound by such judgment, 
and is estopped to deny its liability thereon. 15 R. C. L. §§ 481, 483: American 
Indemnity Co. y. Fellbaum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633; Universal 
Automobile Ins. Co. vy. Culberson (Tex. Com, App.) 86 S.W(2d) 727; Cavers v. 
Sioux, ete, Co. (Tex. Com. App.) 39 S.W.(2d) 862; Automobile Underwriters’ 
Ins. Co. v. Murrah (Tex. Civ. App. writ refused) 40 S.W.(2d) 233. 


{11, 12] Moreover, under the provisions of the contract here involved, and 
particularly the stipulations in paragraphs B and III, and in the indorsement 
thereon, hereinabove quoted, the company’s liability upon the judgment obtained 
herein by appellee, to the extent of $5,000, the limit prescribed in the policy, was 
automatically fixed by the rendition of that judgment, as was the right of 
appellee to maintain an action against the company thereon. Under those stipu 
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lations, the right of appellee to bring an action against the insurance company is 
made to ripen upon the rendition of “final judgment” in her favor against the 
insured. It may be that the term “final judgment,” as there used, is subject to 
construction, in that it is not clear whether the term means a judgment made 
final by failure to appeal therefrom, or by the exhaustion of the remedy of appeal, 
or, simply, a judgment evidencing the declaration, by a trial court, of the law upon 
the facts ascertained. If ambiguity or doubt exists as to that meaning, it should 
be resolved in such manner as will effectuate the express purpose of the contract 
which was to bind the insurer to assume the liability of the assured when that 
liability is established in favor of persons injured within the contemplation of the 
contract. We therefore conclude that a reasonable construction of the contract 
authorized the reduction of judgment over in favor of appellee, after the insurance 
company’s liability for her injury was established by the judgment in her favor 
against the insured. 

The entry of such judgment at that time could not have operated prematurely 
to require the casualty company to discharge the liability established against it by 
rendition of the original judgment, for, in the appeal from the latter, the judgment 
“over” against the casualty company would be automatically suspended, pending 
that appeal, to survive or fall with the original or main judgment. 

The liability of the insurance company to appellee was established by the 
judgment rendered below, in accordance with the provisions of the contract in 
question. By the express terms of that policy, appellee was given the right of a 
direct action against the company, upon rendition of that judgment, to which the 
company could interpose no defense. The liability of the company was fixed and 
absolute. In such case it would be a vain and futile thing to require appellee to 
institute and prosecute a new and indepedent suit to establish that admitted and 
absolute liability, when precisely the same result could be accomplished by a simple 
motion for judgment in the original action, without additional expense to any party, 
and without encumbering the dockets of the courts, and ahsorbing the processes 
and time of those courts, already congested with necessary and proper and 
important litigation. 

There seems to be no occasion for further discussion and elaboration of this 
subject, and no more will be indulged. We hold, therefore, that under the terms of 
the policy in question, and in obedience to the duty of the courts to avoid and 
prevent a needless multiplicity of suits and unnecessary litigation, that it was 
within the province, and was the duty, of the trial court. to sustein appellee’s 
motion and render judgment in favor of appellee over against the casualty company 
for the sum of $5,000. Cannon Ball Motor Freight Lines v. Graso (Tex. Civ. 
App.) 59 S.W.(2d) 327. 

Accordingly, the judgment in favor of appellee agzinst appellant will be 
afirmed, and the judgment of the trial court denying recovery to appellee over 
against Maryland Casualty Company will be reversed, and judgment will now be 
rendered that appellee recover of said company the sum of $5,000, with legal 
interest thereon from date of entry herein, together with all costs in this and the 
trial court. 

Affirmed in part; reversed and rendered in part. 


BLUTH v. NEESON et al. No. 6666. 
Supreme Court of Texas. May 13, 1936. 
94 Southwestern Reporter (2d) 407. 
1. INSURANCE. F 

Policy insuring against liability for bodily injury accidentally sustained if 
caused by ownership, maintenance, or use of insured’s automobile being personal 
to insured gave injured third person no right of action thereon, and hence joining 
of insurer with insured in action for insured’s negligence was improper. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by C. E. Bluth, individually and as next friend, and guardian for his mini: 
son, Virgil Bluth, against J. T. Neeson and another. To review a judgment of the 
Court of Civil Appeals [63 S.W.(2d) 1046], which reversed and remanded a judg- 
ment for plaintiff, plaintiff and defendants bring error. 

Affirmed. 
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Ernest Guinn and Claude Lawrence, both of El Paso, for plaintiff in error, 

Lea & Edwards, of El Paso, for defendants in error. 

Critz, Justice. 

C. E. Bluth, individually and as next friend of Virgil Bluth, his minor sou, 
sued J. T. Neeson for damages arising out of a collision between an automobile 
belonging to Neeson, and driven by his minor daughter, and a motorcycle driven 
by Virgil Bluth. The collision occurred on a public street in the city of El Paso. 
It is alleged that J. T. Neeson owned and maintained the automobile for the busi- 
ness and pleasure of himself and the members of his family. It is alleged that 
Neeson’s said minor daughter, at the time of the accident, was a member of his 
family, and was driving such automobile with his knowledge and consent. The 
petition then alleges negligence on the part of the daughter proximately causing the 
damages complained of, but contains no allegations that would constitute J. T. Nee- 
son liable, unless the family purpose allegations do so. 

Neeson carried insurance on the car in question with Employers’ Casualty Com- 
pany, an insurance corporation. The casualty company was joined as a party defend- 
ant to the suit as such insurer. 

Neeson and the casualty company both pleaded in abatement, setting up improper 
joinder of parties defendant and causes of action. Also, the objection of improper 
joinder was raised by proper special exceptions to the petition. The plea in abate 
ment and exceptions were all overruled. The case was finally tried in the district 
court, and resulted in a judgment against J. T. Neeson and the casualty company. 
On appeal by Neeson and the casualty company, this judgment was reversed and 
the cause remanded by the Court of Civil Appeals at El Paso. 63 S.W.(2d) 1046. 
Neeson and the casualty company on the one hand, and Bluth on the other, have 
prosecuted separate writs of error to this court. Both applications were granted. 

We shall first consider the Bluth application. As already stated, Neeson and 
the casualty company contended in the two lower courts that the casualty company 
could not be joined as a defendant in the suit against Neeson. The trial court over- 
ruled this contention, but the Court of Civil Appeals sustained it. It is this ruling 
that Bluth complains of here. 

The policy of insurance here involved was issued by the casualty company to | 
T. Neeson. It covers the car in question here, and contains the -following pro- 
visions that are pertinent to a decision of the question of joinder under discussion: 

“Bodily Injury Liatnss 

“Agreement ‘A’ To indemnify the Assured against loss from the liability 
imposed upon him by law for bodily injury, including death at any time resulting 
therefrom (herein called ‘Bodily Injury’) Accidentally sustained by any person or 
persons if caused by the ownership, maintenance or use of the automobile described 
in the Declarations for the purpose therein stated. The Company’s limit of liability, 
regardless of the number of Assured, as respects each automobile described, for 
bodily injury to or death of one person, shall be as first set forth in Item 1, Para- 
graph ‘C’ of the Declarations and subject to that limit for each person, its total 
liability on account of any one accident resulting in bodily injury to or death of 
more than one person, shall be as second set forth in said item. 

“Property Damage Liability. 

“Agreement ‘B’ To indemnify the Assured against loss from the liabilit: 
imposed upon him by law for accidental injury to or destruction of the property of 
others including the loss of use thereof (herein called ‘property damage’) if caused 
by the ownership, maintenance or use of the automobile described in the Declara- 
tions for the purpose therein stated. The Company’s limit of liability, regardless 
of the number of Assured, as respects each automobile described, for any one acci- 
dent resulting in property damage, including loss of use, shall be as stated in Item 
2 of Paragraph ‘C’ of the Declarations. * * * 

“Determination of Liability. (3) No cause of action against the Company 
shall be had under Agreements A or B until the amount of loss or expense shall 
have been determined, either by final judgment against the Assured after actual 
trial in an action defended by the Company or by a written agreement of the 
Assured, the claimant and the Company, nor in either event unless suit is instituted 
within the time herein limited. * * * 

“Bankruptcy and Insolvency. (17) The bankruptcy or insolvency of the 
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Assured shall not relieve the Company of liability under agreements A or B hereof. 
Any person, or his legal representatives, who shall obtain final judgment against the 
Assured because of any such bodily injury, or injury to or destruction of property, 
may proceed against the Company under the terms of this policy to recover the 
amount of such judgment, either at law or in equity, but not exceeding the limit of 
this policy applicable thereto. Nothing in this policy shall give to any person or 
persons claiming damages against the Assured any right of action against the Com- 
pany except as in this paragraph provided. The Company reserves the right to 
settle any claim or suit, and to make such investigation or negotiation as may be 
deemed expedient by the Company. * * * 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions and warranties set forth herein or endorsed hereon, and upon acceptance of 
this policy the assured agrees that its terms embody all agreements then existing 
between himself and this Company or any of its agents relating to the insurance 
described herein. * * *” 

[1] Under the now settled law of this state, the Court of Civil Appeals was 
correct in its ruling to the effect that the casualty company was improperly joined ia 
the suit with J. T. Neeson. Furthermore, J. T. Neeson was improperly joined in 
the suit with the casualty company. Seaton v. Pickens (Tex. Com. App. opinion 
adopted) 87 S.W.(2d) 709; Universal Automobile Insurance Co. v. Culberson 
(Tex. Com. App.) 86 S.W.(2d) 727; Grasso v. Cannon Ball Motor Freight Lines 
(Tex. Com. App.) 81 S.W.(2d) 482; Moxon v. Ray (Tex. Com. App.) 81 S.W.(2d) 
488; American Fidelity & Casualty Co. v. McClendon (Tex. Com. App.) 81 S.W.(2d) 
493; Kuntz v. Spence (Tex. Com. App.) 67 S.W.(2d) 254; American Indemnity 
Co. v. Martin (Tex. Com. App.) 84 S.W.(2d) 697. This matter is fully discussed 
and decided in the above-stated authorities, and no good purpose would be served 
by further discussion here. 

By proper assignments in their application for writ of error, Neeson and the 
casualty company earnestly contend that the evidence contained in this record shows, 
as a matter of law, that Virgil Bluth was guilty of negligence that proximateiv 
caused or contributed to cause this collision and resulting injuries or damages 
This contention was overruled by the Court of Civil Appeals. In view of the fact 
that the case must be retried, we have decided to pretremit a decision of this ques- 
tion. 

[2] Finally, since this case must be retried, there is another matter which we 
deem it proper to mention. A reading of the petition and evidence shows that the 
car in question here belonged to J. T. Neeson, but was being driven at the time of 
this collision by Miss Mary Neeson, his minor daughter. No facts are alleged ot 
proven that Would constitute J. T. Neeson liable for the negligent acts of such minor 
daughter. In this regard the suit seems to have been tried on the “family purpose 
doctrine.” This court has rejected such doctrine. Trice v. Bridgewater (Tex. 
Com. App. opinion adopted) 81 S.W.(2d) 63. 

The judgment of the Court of Civil Appeals is affirmed. 

BCARD OF INSURANCE COM’RS v. SPROLES MOTOR FREIGHT 

LINES, Inc. et al. No. 13462. 
Court of Civil Appeals of Texas. Fort Worth. April 17, 1936. 
Rehearing Denied May 22, 1936. 
94 Southwestern Reporter (2d) 769. 
1. INSURANCE. 

Business of common carrier by means of motortruck held “affected with a public 
interest” authorizing state through its board of insurance commissioners to regulate 
and control rates on premiums charged and paid for contracts of insurance as pre- 
requisite to engaging in such business (Vernon’s Ann. Civ. St. art. 4682b). 

(For other cases, see Insurance, Dec. Dig. § 10.) 


2. INSURANCE. 

Under statute authorizing board of insurance commissioners, within 90 days of 
effective date thereof, to fix rate of automobile insurance premiums, board held not 
bound by rates and classifications fixed by original order, but could thereafter with- 
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draw change such rates and classifications (Vernon’s Ann. Civ. St. art. 4682b, 
§§ 1, 3). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Appeal from District Court, Tarrant County; A. J. Power, Judge. 

Suit by the Sproles Motor Freight Lines, Incorporated, against the Board of 
Insurance Commissioners and another, wherein other motor freight truck lines doing 
business in state filed a common plea of intervention, and wherein plaintiff as 
ancillary thereto asked for restraining order against defendants. From a judgment 
granting a temporary restraining order, named defendant appeals. 

Reversed, and restraining order dissolved. 

William McCraw, Atty. Gen., and W. W. Heath, Asst. Atty. Gen., for appellant. 

Rawlings & Sayers, of Fort Worth, for appellees. 


HINTON v. CARMODY et al. (ASSOCIATED INDEMNITY CORPORATION, 
Garnishee). No. 25784. 


Supreme Court of Washington. May 19, 1936. 
57 Pacific Reporter (2d) 1240. 
1. INSURANCE. 

Father of minor owner of automobile who was principal owner of company 
in connection with business of which minor used automobile and who had signed 
conditional bill of sale for automobile and company of which father was principal 
owner held to have insurable interest in minor’s automobile (Rem. Rev. Stat. 
§ 7033). 

(For other cases, see Insurance, Dec. Dig. § 115]2].) 

5. INSURANCE. 

Loan of automobile by minor owner who was not named as insured in auto- 
mobile liability policy he/d not to constitute persons to whom automobile was 
loaned additional insured under policy providing that insurance would be available 
to any person operating automobile with permission of named insured or adult 
member of his household. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Infant owning automobile fAe/d not in legal effect named insured under auto- 
mobile liability policy where not so named in fact. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Holcomb, J., and Millard, C. J., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Hugh Todd, Judge. 

Action by Archie W. Hinton, as administrator of the estate of Elsie L. Hinton, 
deceased, against Earl A. Carmody, Jr., and others, wherein the Associated 
Indemnity Corporation was served with a writ of garnishment. From a judgment 
dismissing the garnishment, the plaintiff appeals. 

Affirmed. 

John J. Kennett and Graham K. Betts, both of Seattle, for appellant. 

Naperson and Floyd Reischling, both of Seattle, for respondent. 

Beas, Justice. 

This appeal is part of the aftermath of our decision in the case of Hinton v 
Carmody, 182 Wash. 123, 45 P.(2d) 32. In that case a judgment rendered upon 
the verdict of a jury in favor of the plaintiff against the defendants Carmody was 
affirmed. For a statement of the facts concerning the accident, reference is made 
to the opinion referred to. 

After the going down of the remittitur carrying the affirmance of the judg- 
ment, the plaintiff, following the prescribed procedure, caused a writ of garnish- 
ment to be served upon Associated Indemnity Corporation, a corporation which 
had issued a policy of public liability insurance covering the automobile which 
was being driven by defendants Carmody at the time of the accident which 
resulted in Mrs. Hinton’s death. This fact was set forth by plaintiff in the affidavit 
filed for the issuance of the writ of garnishment; plaintiff also alleging that the 
automobile was, at the time of the accident, in the possession of the Carmodys 
with the express permission of its owner, and that the Carmodys were then 
additional insureds under the policy. The garnishee defendant answered, denying 
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any liability to plaintiff, and the trial of the action to the court resulted in findings 
of fact and conclusons of law in favor of the garnishee, followed by a judgment 
dismissing the garnishment, from which judgment the plaintiff has appealed. 

The following portions of the insurance policy written: by respondent are 
material to this inquiry: 

“Risks Not Covered— * * * This policy shall be null and void as respects 
Items 3 and/or 4 and/or 5 if the interest of the insured in the property be other 
than unconditional and sole ownership, or if the subject of the insurance be or 
become encumbered by any lien-or mortgage, except as stated in the declarations 
or otherwise endorsed thereon. * * * 

“Insured Defined—The unqualified term ‘insured’ wherever used in this policy, 
shall include in each instance every person entitled to protection hereunder, but 
the qualified term ‘named insured’ shall apply only to the person, firm or corpora- 
tion named and described as such herein. 

“Additional Insured—Except as to any risk not covered by this policy, the 
terms and conditions of the insurance as respects Items 1 and/or 2 of this policy 
are so extended as to be available in the same manner and under the same condi- 
tions as they are available to the named insured, to any person, firm or corporation, 
hereby styled Additional Insured, while riding in or legally operating any of the 
automobiles covered hereunder for the purposes stated in the declarations, and 
to any person, firm or corporation legally responsible for such operation thereof, 
provided such use or operation is with the permission of the named insured, or, 
if the named insured is an individual, with the permission of an adult member 
of the insured’s household other than a chauffeur or a domestic servant; except 
that the terms and conditions of this policy shall not be available to a public 
automobile garage, automobile repair shop, automobile sales agency, automobile 
service station, or the proprietors, agents or employees thereof. * * * 

“Named Insured Paul C. Kauffman &/or Northwest Instrument Co.” 

The court, after reciting the former judgment, made, inter alia, the following 
findings of fact: 

“The automobile was purchased by the minor R. P. Kauffman with his own 
money; that the father P. C. Kauffman took out a policy of public liability insur- 
ance, with garnishee defendant Associated Indemnity Corporation, covering the 
automobile in question, in which policy the father P. C. Kauffman and the North- 
west Instrument Company were the named assured; the automobile was loaned 
by R. P. Kauffman, a minor, without permission of P. C. Kauffman, to defendants 
Farl A. Carmody, Jr. and Earl A. Carmody, Sr. who were using said automobile 
at the time of the accident; neither of the Kauffmans were riding in the auto- 
mobile at the time of the accident; that the use of said automobile was entirely 
on the business of Earl A. Carmody, Sr. and Earl A. Carmody, Jr. and not being 
used in the business of or on account of said Kauffmans in any way or manner. 

“That R. P. Kauffman was a minor, being under the age of twenty-one (21) 
years at the time of the accident. 

“That the plaintiff was unable to obtain any payments on said judgment from 
the defendants Earl A. Carmody, Jr. or Earl A. Carmody, Sr., the defendants 
against whom said judgment was obtained; that writ of garnishment was issued 
against the Associated Indemnity Corporation, a corporation, being the corporation 
that issued said liability policy of insurance. 

“That said insurance policy extends its protection to additional parties 
operating the automobile with the permission of the named assured or with the 
permission of an adult member of the assured’s household other than a chauffeur 
or a domestic servant. 

“That no such permission, either express or implied was given by P. C. 
Kauffman or the Northwest Instrument Company, and the minor son, R. P. 
Kauffman not being an adult, his permission to said Carmodys for the use of the 
automobile would not be binding upon the named assured, and therefore the 
defendants Carmody against whom the jury returned a verdict did not become 
assureds under the terms of said policy, and were not covered under said policy.” 

{1] At the time of the accident, Robert P. Kauffman, the owner of the car, 
was 20 years and 9 months old. His father, P. C. Kauffman, was the principal 
owner of Northwest Instrument Company, and young Kauffman sometimes used 
his cor in connection with the business of the Company and occassionally on errand; 
for his father. It was for this reason that P. C. Kauffman took out and paid for 
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the insurance policy in question. It appears that the father had signed the con- 
ditional bill of sale of the car, for the reason that his son was under 21 years of 
age, and it cannot be questioned but what the father and the company had an 
insurable interest in the car under Rem. Rev. Stat. § 7033, which reads: “ ‘Insurable 
interest’ is every interest in property, or any relation thereto, or liability in respect 
thereof, of such a nature that a contemplated peril might directly damnify the 
insured.” 

[2] Appellant argues that Robert was an adult, but we cannot agree with this 
contention. Rem. Rev. Stat. § 10548, reads as follows: “All persons shall be 
deemed and taken to be of full age for all purposes at the age of twenty-one years 
and upwards.” 

Under the statute and the authorities, a person who has not reached the age 
of 21 years is a minor. State v. Navone, 180 Wash. 121, 39 P.(2d) 384; Lucas v. 
United States Fidelity & Guaranty Co., 113 N. J. Law, 491, 174 A. 712; 1 C. J. 
1403. 

[3, 4] The policy here in question is a liability, and not an indemnity, policy. 
Fenton v. Poston, 114 Wash. 217, 195 P. 31; Landaker v. Anderson, 145 Wash. 600, 
261 P. 388; Johnson v. McGilchrist, 174 Wash. 178, 24 P.(2d) 607; Gooschin v. 
Mercer Casualty Co., 178 Wash. 114, 34 P. (2d) 435. Under these cases, a judgment 
against the insured is a liability imposed by law, which, under the policy, the insurer 
is bound to pay, and, to support a writ of garnishment, the garnishee must b: 
obligated to the principal debtor. Under a liability policy, the obligation to pa\ 
arises as soon as liability against the insured is established, and any obligation within 
the coverage of the policy may be reached by a writ of garnishment. This doctrine 
is, of course, subject to the rule laid down in the case of Eakle v. Hayes (Wash.) 
55 P. (2d) 1072, 1073, in which we held that “the rights of a garnishing creditor 
are no greater than those of the debtor, and, if the debtor cannot recover against the 
garnishee, then the garnishing creditor cannot.” 

[5] The trial court correctly found from the evidence that the automobile was, 
on the day in question, loaned by Robert Kauffman to the Carmodys without the 
the consent, express or implied, of either his father, P. C. Kauffman, or Northwest 
Instrument Company, the named insureds. As Robert was then a minor, and as it 
does not appear that any adult member of the insured’s household, within the terms 
of the policy, gave permission to the Carmodys to use the car, the Carmodys art 
without the protection of the policy, unless for some reason it should be held that 
special circumstances bring them within its terms. 

Robert P. Kauffman, the owner of the car, was named as a defendant in this 
action, but was released from liability by the verdict of the jury, which was returned 
against the Carmodys alone; judgment having been entered in accordance there- 
with. Appellant argues that at the time of the accident the Carmodys were driving 
the car with the implied permission of P. C. Kauffman, a named insured. We have 
carefully read the evidence in this connection, and are clearly of the opinion that 
appellant’s contention is not supported by the record. We find nothing which wouid 
justify holding that the car was driven with the implied consent of either P. C. 
Kauffman or the Northwest Instrument Company. The car belonged to Rober: 
who was not named as an insured in the policy here in question, and it cannot be 
held that his act in loaning the car to the Carmodys constituted them additional 
insureds under the policy protecting P. C. Kauffman and the company. 

[6] Appellant contends that Robert was in legal effect a named insured under 
the policy, but the contract of insurance cannot be so extended. He was not a 
named insured, and, in so far as appellant is concerned, the terms of the policy 
cannot be enlarged for appellant’s benefit in the manner suggested. 

[7, 8] Appellant next contends that respondent is estopped by its conduct from 
denying liability to appellant. The summons and complaint in the action were 
served upon Robert Kauffman April 6, 1933, and shortly thereafter respondent 
advised its Seattle agent, one Morrissey, to discuss the matter with Mr. Hintow. 
Negotiations between Morrissey and appellant or his counsel were continued over 4 
period of several months, but no settlement was ever reached. Late in April and 
early in May respondent took from the Carmodys and Kauffman nonwaiver agree- 
ments providing that the acts of the insurer in investigating the facts surrounding 
the accident should not waive or invalidate any condition of the policy or right ot 
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the insurer thereunder. Appellant complains of the fact that neither he nor his 
counsel were ever advised of the fact that respondent was conducting the defense 
of the action under nonwaiver agreements. Appellant argues that, as the jury did 
not return a verdict against Robert P. Kauffman, respondent was under no obliga- 
tion to prosecute any appeal from the judgment against the Carmodys. We fail to 
see how respondent’s conduct in defending the action and prosecuting au appeal to 
this court misled and deceived appellant, as he contends, to his damage and prejudice. 
We cannot consider here questions which might arise between respondent and its 
insured, but we fail to find anything in respondent’s conduct of which appellant may 
complain or upon which any estoppel against respondent may be predicated. 
Respondent, of course, is not to be considered as having admitted liability because 
it endeavored to negotiate a settlement of the case. Eckhardt v. Harder, 160 Wash. 
207, 294 P. 981; 22 C. J. 308. In connection with his contention that respondent 
should be held estopped to deny liability to him, appellant cites many authorities 
which would probably be in point in a case between an insured and his insurer, but 
are not applicable to this question, which has arisen between the insurer and the 
party injured. 

No named insured was party defendant to the main action. This proceeding 
is in effect an action against an alleged insurer by the person injured. Such an action 
may, of course, be waged. The cases and texts relied upon by appellant apply to 
questions which arise in actions to which a named insured was a party and, gen 
erally, in which the liability of some named insured had been fixed by judgment. 

Entirely different questions are presented in an action between the persou 
injured and the insurer. Facts which might constitute an estoppel between the 
insurer and its insured may well be wholly ineffective to accomplish that result 
in favor of an injured person who has recovered no judgment against any one 
named in the policy as insured thereby. 

19] Appellant argues that evidence in the record demonstrates that respondent 
considered the Carmodys as protected by the policy. Whether or not responden‘ 
did for a while maintain that view is not material, as it never in law committed 
itself to that position, nor did, nor refrained from doing, any act which can operate 
as an estoppel against it and in appellant’s favor. 

[10, 11] During the examination of an agent of respondent, the witness pro- 
duced, at appellant’s demand, certain correspondence between himself and respoud- 
ent’s home office. Much of the file was admitted by the court, but several items were 
rejected on respondent's objection. One letter, marked for identification, wa: 
offered and rejected, and later the court permitted respondent’s agent to withdraw 
the paper from the file. This was improper. An exhibit offered and identified 
should remain part of the file until the case is closed. In certain cases, a copy migiit 
he substituted, but the party offering the evidence is entitled to make a complete 
record and have the record continue complete until all questions are finally decided. 
In this instance, however, we find no possible prejudice to appellant, as, giving his 
contentions the widest possible latitude, we find no ground for holding respondent 
estopped as against appellant. 

Appellant requested certain findings of fact which the trial court refused to 
make upon the ground that they were immaterial. The entire record in the case 
is before us, and, as requested by appellant, we have carefully examined the same. 
In reaching our conclusion we have considered the entire record, and have not con- 
fined the consideration of the case only to the facts as found by the trial court. 

The terms of the policy in question which are here important are plain and 
simple. No reason exists for holding that the policy should be extended by includ- 
ing therein Robert Kauffman as a named insured. As Robert was under 21 year; 
of age, it cannot be held that he was an adult member of P. C. Kauffman’s family. 
The insurer has the right to insist that the risk undertaken shall not be unlawfully 
enlarged. Green v. National Casualty Co., 87 Wash. 237, 151 P. 509; American 
Automobile Ins. Co. v. Jones, 163 Tenn. 605, 45 S.W.(2d) 52; Indemnity Ins. Co. 
v. Jordan, 158 Va. 834, 164 S. E. 539. 

The opinion of the Supreme Court of Nebraska in the case of Wigington v. 
Ocean Accident & Guarantee Corporation, 120 Neb. 162, 231 N. W. 770, is in pore 
in connection with the questions here to be determined. 

In using the car, the Carmodys were no-wise carrying out the business of either 
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named insured. Their operations were entirely independent and apparently con- 
cerned themselves alone. 

Appellant relies upon the case of Finkelberg vy. Continental Casualty Co., 126 
Wash. 543, 219 P. 12. In the case cited, it appeared that plaintiff sued an insurance 
company, claiming that he was entitled to recover against that company, basing his 
claim upon a judgment which he had procured against one Tanaka, in whose favor 
the defendant company had issued a policy of insurance. The insurance company 
defended upon the ground that it had canceled the policy prior to service of the 
summons and complaint upon the insured. It was held that the trial court erred 
in dismissing the action upon overruling plaintiff's demurrer to the answer. As it 
appeared that judgment had been rendered against the insured named in the policy, 
nothing said in the opinion is controlling in the case at lar. 

[12] Appellant assigns error upon the overruling of iis motion for a new trial. 
In support of its motion, there were filed affiday‘is se‘ting forth facts which it is 
stated were unknown to appellant or his counsel prior to th: decision of the case, 
and which entitled appellant to a new trial. We find no r.ason for reversing ths 
ruling of the trial court denying appellant's motion tor a new trial; the matter 
alleged in the affidavits as newly discovered evidence being of doubtful relevance «1 
materiality in connection with the matters to be determined. 

Finding no error in the record, the judgment appealed from is affirmed. 

Blake, Main, Mitchell, Tolman, Steinert, and Geraghty, JJ., concur. 

Holcomb, Justice dissents. 


LANFERMAN v. MARYLAND CASUALTY CO. OF BALTIMORE. 
Supreme Court of Wisconsin. June 2, 1936. 
267 Northwestern Reporter 300. 
1. INSURANCE. 

Where decision of automobile liability insurer, having absolute control of litiga- 
tion, not to settle claim against insured, is made in bad faith, insurer must respond 
in damages to insured for amount recovered against insured above amount of policy 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Evidence /e/d to establish that refusal of automobile liability insurer which, by 
policy, had absolute control of litigation to settle claim against insured, was made 
in bad faith so that insurer was liable to insured for amount of recovery agains: 
insured in excess of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

In insured’s action against automobile liability insurer on ground of insurer's 
bad faith in refusing to settle action which resulted in judgment against insured in 
excess of policy, report to insurer’s counsel of statement made by attorney for plair- 
tiff in action against insured, that such plaintiff would settle for amount covered 
by policy, held admissible on issue of insurer’s good faith. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Charles 
L. Aarons, Judge. 

Affirmed. 

Action by R. H. Lanferman against the Maryland Casualty Company of Balti- 
more, commenced January 18, 1932. From a judgment in favor of the plaintiff 
entered November 29, 1935, the defendant appeals. 

The defendant issued to the plaintiff its policy whereby it agreed to indemmfy 
the plaintiff to the extent of $5,000 against all damages for personal injuries that 
might be recovered against him through the operation of his automobile. It also 
by said policy agreed to defend such actions as might be brought against him to 
recover for injuries so inflicted and to pay all the costs incident to such actions. It 
reserved to itself the sole control of such actions and prohibited the plaintiff from 
effecting a settlement of any such action without the consent of the defendant. 
The plaintiff was sued by one Tomasik to recover for personal injuries to him 
alleged to have been inflicted by plaintiff in the operation of his automobile, and 
Tomasik recovered a judgment in said action for $15,223.97. See Tomasik v. 
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Lanferman, 206 Wis. 94, 238 N. W. 857. The complaint herein alleges that the said 
case might have been settled by the defendant for a sum within the limits of said 
policy, and that the plaintiff through his attorney employed to protect his interests 
demanded of the defendant that it so settle said case, but that the defendant failed 
and refused so to settle and acted in bad faith in so doing. Judgment was demanded 
for the damages the plaintiff sustained through the defendant’s such failure and 
refusal. On trial a jury by special verdict found, among other facts evidentiary 
rather than ultimate, that during the trial of the Tomasik Case, Tomasik’s attorney 
offered to settle the case for $5,000 and costs; that the attorney of the defendant 
herein, who was conducting the defense of said case, offered to settle for $5,000; and 
that the defendant “in failing to come to an agreement with Tomasik’s attorney for 
the settlement of the case for the amount of the policy limit” acted “in bad faith in 
respect to its duty to Lanferman.” The court on this verdict entered judgment for 
the sum of $12,780 damages, the excess of the judgment in the Tomasik Case over 
the policy limit and interest thereon from the date of the judgment, with costs of 
the action. Such other facts as are necessary to an understanding of the decision 
are stated in the opinion. 

Coleman & Barry, of Milwaukee (James E. Coleman, of Milwaukee, of counsel), 
for appellant. 

Corrigan, Backus, Sullivan & Backus, of Milwaukee (A. C. Backus, Jr., of 
Milwaukee, of counsel), for respondent. 


Fow er, Justice. 


[1] The appellant concedes that, under its contract reserving to itself absolute 
control of litigation if its decision not to settle the Tomasik Case that it defended 
for the plaintiff was made in bad faith, it must respond in damages to the plaintiff. 
Hilker v. Western Automobile Ins. Co., 204 Wis. 1, 231 N. W. 257, 235 N. W. 413. 
Its main contention is that the jury’s finding of bad faith in failing to come to an 
agreement with the plaintiff’s attorneys for settlement of the case within the policy 
limits is not supported by the evidence. 


[2] The jury found that Tomasik’s counsel during the progress of the trial 
offered to settle for $5,000 and costs, and that defendant’s counsel offered to pay 
$5,000 in settlement. This implies a failure and refusal to settle for the policy 
limits, which were “$5,000 and costs,” and a subjection of the plaintiff to the risk 
of being mulcted in a sum three times $5,000 when it might have avoided that risk 
by merely adding to its own offer the amount of the costs. This, in view of the 
items of evidence below stated, tends to indicate that the defendant regarded its 
obligations toward the plaintiff rather lightly. The evidence shows that on investi- 
gation of the Tomasik Case, at the time of the accident the investigator for the 
defendant reported a liability for judgment in an amount in excess of the policy 
limits and advised the setting up of a reserve of the policy limits to cover the risk. 
Such reserve was set up by the defendant. The opening statement by Tomasik': 
counsel to the jury of plaintiff’s injuries indicated damages far in excess of the 
policy limits. Lanferman’s counsel had informed the defendant’s counsel that he 
believed a verdict in excess of the policy limits would be returned, and had demanded 
that the defendant settle within those limits. He had made three or four attempts 
prior to the trial to get the defendant’s counsel to make an offer of settlement before 
the case came to trial, when it could have been settled for $5,000 according to the 
testimony of Tomasik’s attorney, who had stated to Lanferman’s attorney that he 
would settle for the policy limits, and this statement had been reported by Lanfer- 
man’s attorney to defendant’s attorney. No offer of settlement was made by the 
defendant prior to the trial. The defendant insisted as condition of their making an 
offer of settlement that Lanferman should contribute towards the amount offered, 
and on his claiming inability to do so asked that he get his father to contribute. 
Defendant’s attorney, who had charge of the negotiations for settlement, stated that 
he would like to try the case, as he thought he could get a finding of contributory 
negligence. The complaint in the case charged both gross negligence and ordinary 
negligence and as to the former contributory negligence is not a defense. The jury 
found gross negligence. Tomasik’s counsel stated during the negotiations towards 
settlement at the time of the trial that he believed he could establish gross negligence 
and gave that as a reason for demanding the full policy limits of $5,000 and costs. 
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Upon the testimony as to all these matters, which the jury might rightly believe, we 
consider that the finding of bad faith onthe part of the defendant was warranted. 

[3] The appellant claims that the judgment should be reversed because the 
plaintiff failed to co-operate with the defendant in defending the Tomasik Case. 
The special verdict contained no question respecting lack of co-operation, and we 
do not find that the defendant requested that any such question be submitted. In 
this situation the fact is deemed to have been found by the court in support of the 
judgment. Section 270.28, Stats. The evidence in our view warrants such a finding. 

[4, 5] We believe the above covers the matters raised by the brief of the appel- 
lant. It is incidentally suggested that a statement of Tomasik’s attorney prior to the 
trial of the Tomasik Case to the effect that he would accept a settlement for $5,000 
was improperly received as hearsay, but the testimony of the attorney given upon 
this trial, which is not disputed, establishes the fact as to which the previous statc- 
ment was hearsay. No prejudice could have resulted from receipt of the state- 
ment. Moreover, the statement was reported to defendant’s counsel and the report 
of it was admissible on the question of the defendant’s good faith. 

The judgment of the circuit court is affirmed. 
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CASUALTY 


MASSACHUSETTS BONDING & INS. CO. v. RUTLEY CONST. CO., Inc. 
Municipal Court of City of New York, Borough of Manhattan, Seventh District. 
May 11, 1936. 

287 New York Supplement 662. 

1. INSURANCE. 

Indorsement or rider is part of policy contract and is to be considered with 
provisions in body of policy which are not to be abrogated, waived, limited, or 
modified by provisions of rider unless expressly stated therein that such provisions 
are substituted for those in body of policy, or unless provisions in policy proper and 
those in rider are conflicting. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

2. INSURANCE. 

Where there is conflict or ambiguity between provisions in body of policy an 
in rider, provisions in rider are controlling. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

3. INSURANCE. 


Provision of rider affixed to contractors’ public liability policy that all previous 
classifications were void, and following attached “in lieu thereof,” held to displace 
original classification of operations in body of policy upon which premium was based, 
and to substitute those contained in rider, rendering contractor liable for premiums 
calculated only on classifications in rider, notwithstanding provision requiring 
specific exclusion of classifications in body of policy. 

“In lieu thereof” means in place of, instead of, in substitution for. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4. INSURANCE. 

Where condition in policy is susceptible of two interpretations, it should receive 
interpretation most favorable to insured, since insurer is responsible for language 
used therein. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Action by the Massachusetts Bonding & Insurance Company against the Rutlev 
Construction Company, Incorporated, to recover $260.93 as balance of earned pre- 
miums on a contractors’ public liability policy, wherein defendant filed a counter- 
claim for $120.80 for overpayment of premiums, 

Judgment for defendant dismissing the complaint, and judgment against the 
plaintiff on the counterclaim. 

Patent, Stern & Rachstein, of New York City (Jacob Gross, of New York 
City, of counsel), for plaintiff. 

Horowitz & Hurwitz, of New York City (Harold D. Scharf, of New York 
City, of counsel), for defendant. 

Eper, Justice. 

Plaintiff issued to defendant its policy bearing number CP 30204, styled contrac- 
tors’ public liability policy and, in consideration of premiums to be paid to it by the 
defendant, agreed to indemnify the defendant against loss from the liability imposed 
by law upon the defendant for damages on account of bodily injuries and/or death 
accidentally suffered or alleged to have been suffered, during the term of the policy, 
by any person or persons not in the employ of the defendant, while at or about the 
work of the defendant described in statement 3 of the schedule attached to said 
policy, by reason of and during the progress of said work at the locations set forth 
in said statement 3. This schedule is designated “Contractors’ Schedule (A).” It 
is composed, among other things, of a classification of operations, estimated total 
annual remuneration, rate per $100 of remuneration, estimated premium, and a 
column of numbered classes and the estimated advance premium. In the Schedule 
of Statements, under “3,” in the classification of operations, defendant’s work is 
described as concrete construction, contractors-cleaners, carpentry, excavation, and 
masonry, and any damage resulting from the furtherance of such work was to be 
borne by the plaintiff. 

Under condition A of the policy it is provided: “This Policy does not cover 
* * * (3) loss from the liability for, or any suit for damages based on, injuries 
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or death, (a) caused by any person whose remuneration is not included in the 
remuneration upon which the premium is based * * *,” 

Plaintiff seeks to recover the balance of premium for the period from November 
2, 1933, to September 19, 1934. On December 11, 1933, an indorsement or rider was 
issued and affixed to the policy which contains in the classifications, cleaners, watch- 
men, and timekeepers. This resulted in an amended total premium. This indorse- 
ment or rider contained the following statement, among others: 

“In consideration of a return premium of $363.80 it is hereby understood and 
agreed all previous classifications are hereby void and following attached in lieu 
thereoi (the mentioned classifications). 

“Nothing herein contained shall be held to vary, alter, waive or extend any o 
the terms, conditions, agreements or limitations of said policy other than as above 
stated.” 

Defendant contends that it was covered only when damage was caused to others 
as a result of the work set forth in the classifications listed in statement 3, and 
that it therefore can only be liable for the premiums on the classifications set forth 
in said statement. That the effect of said indorsement or rider was that it voided 
the original classifications and limited plaintiff's liability to damages caused only by 
any person whose remuneration is included in the remuneration upon which the 
premium is based, and the indorsement or rider having voided the prior classifica- 
tions, the policy, as amended, gave to the defendant no coverage as respects dam- 
ages caused by defendant’s employees listed in the original classifications, and hence 
the plaintiff having insured the defendant only as to the three classifications men- 
tioned in the indorsement or rider, the premium liability must be limited thereto, 
and that upon this basis the defendant has overpaid the plaintiff the sum of $120.80, 
which it seeks to recover by way of counterclaim. 

Plaintiff, on the other hand, contends that the indorsement or rider did not 
change any of the specific terms set forth in the policy and did not limit the pre- 
mium liability of the defendant, as the assured, to the classifications set forth 
therein; that the policy specifically provides for additional classifications with an 
adjustment of the premium to be paid by the assured. 

In support of this claim plaintiff relies on paragraph or condition B of the 
policy, which among other things provides: “The premium for this Policy is based 
upon the entire remuneration earned during the Policy Period by all employees of 
the assured engaged in the trade or business described in Statement 3 whose 
remuneration is not herein elsewhere specifically excluded. The premium is subject 
to adjustment at the end of the Policy Period * * *. If there shall be any 
change in or addition to the classifications of work undertaken by this employer as 
set forth in Statement 3, during the policy period, the premium therefor shall be 
adjusted in accordance with the Company’s manual rate applicable thereto.” 

Plaintiff claims that the mentioned indorsement or rider did not discharge the 
plaintiff from liability under the policy as to the original classifications, that this 
could only result from a specific “exclusion endorsement,” and that the indorsement 
or rider in question, read with condition B, continued the liability of the plaintiff 
as to defendant’s employees engaged in the original classifications, and merely 
included the additional employees of the defendant engaged in the classifications 
mentioned in the indorsement or rider. 


For the reasons which I shall presently point out, I am of the opinion that 
plaintiff's contention is untenable and that defendant is entitled to judgment. 


At first blush it would seem that there is some force to plaintiff’s contention in 
view of the language of condition B that the premium is based upon the entire 
remuneration earned by all the defendant’s employees whose remuneration is not 
“specifically excluded,” and in the event of a change in or addition to the classifica- 
tions there shall be an adjustment of premiums, and Schedule (A) also contains a 
blank space entitled “Additional Classifications”; yet, on the other hand, the indorse- 
ment or rider contains an express agreement that “all previous classifications ar 
hereby void and the following attached in lieu thereof.” 

It seems to me that this indorsement or rider, “attached to and forming part of 
Policy No, CP 20304,” must be given due weight and means just what it says; 
otherwise it is meaningless; that it was thereby intended to void and did void the 
policy as to all classifications of risk mentioned in the policy as originally issued 
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and to expressly limit the plaintiff’s liability to those classifications specifically 
stated in the indorsement or rider and to base and calculate the premium payments 
thereon. 

[1, 2] The indorsement or rider, as it is commonly characterized is a part of 
the policy contract (Scharles v. N. Hubbard, Jr., & Co., 74 Misc. 72, 131 N. Y. S. 
848; Benedict v. Ocean Insurance Co., 31 N. Y. 389), to be considered with the pro- 
visions in the body of the policy, and they are not abrogated, waived, limited, or 
modified by the provisions of the rider unless it is expressly stated in the rider that 
the provisions thereof are substituted for those appearing in the body of the policy, 
or unless the provisions in the policy proper and those in the rider are in conflict, 
in which case the latter governs. 32 Corpus Juris, 1159, § 270; Aitna Insurance 
Co. v. Sacramento-Stockton S. S. Co. (C. C. A.) 273 F. 55; Weaver & Son v. 
Home Life & Accident Co. (Tex. Civ. App.) 221 S. W. 299; New York & P. R. 
5. S. Co. v. ZAEtna Insurance Co. (C. C. A. N. Y.) 204 F. 255, affirming (D. C.) 192 
F. 212; Plummer v. Insurance Co. of North America, 114 Me. 128, 95 A. 605. if 
there is any ambiguity between the provisions in the body of the policy and the 
rider, the latter will control. 26 Corpus Juris, 76, § 72; Jackson v. British America 
Assurance Co., 106 Mich. 47, 63 N. W. 899, 30 L. R. A. 636. 

{[3] The indorsement or rider is clear; it specifically declares “all previous 
classifications are hereby void.” What else can this mean than that all liability of 
plaintiff under the classifications in the policy as originally issued was wholly ter- 
minated and its liability limited only to those classifications mentioned in the rider 
The effect of this rider is to displace the original classifications and substitute the 
others. This view is fortified by the further statement in the rider, “and following 
attached in lieu thereof.” “In lieu thereof” means “in place of,” “instead of,” “in 
substitution for.” 31 Corpus Juris, 361; S. E. Hendricks Co. v. Thomas Publishing 
Co. (C. C. A. N. Y.) 242 F. 37, 42; Southland Life Insurance Co. v. Hopkins (Tex. 
Civ. App.) 219 S. W. 254, 264; Re Underhill’s Estate, 2 Con. Sur. 262, 20 N. Y. S. 
134, 135; Willat Film Corporation v. Central Union Trust Company of New York, 
221 App. Div. 180, 222 N. Y. S. 671, 674. See, also, 4 Words and Phrases, First 
Series, p. 3475. 

This phrase, as I view it, must therefore mean, and can only mean, that the 
classifications mentioned in the indorsement or rider were intentionally substituted 
for those contained in statement 3 of Schedule (A) of the policy as originally 
issued. If this be so, the plaintiff’s liability and coverage were limited only to 
those classifications and the premium liability must be predicated and calculated 
thereon. 

“In lieu thereof,” as contained in the mentioned indorsement or rider, “attached 
to and forming part of” the policy, in my opinion constitutes an “exclusion endorse- 
ment” on the very nature and kind asserted by the plaintiff. 

[4] The plaintiff as insurer, having drawn the contract and rider, any ambiguity 
must be resolved against it; it is the settled rule that if a condition in an insurance 
policy is susceptible of two interpretations, it is to receive that which is most favor- 
able to the insured, since the insurer is responsible for the language used in the 
policy. Cases, supra. 

I believe the question as thus analyzed leads to a harmonious and just conclu- 
sion and that any other interpretation would result in injustice. It is conceded that 
if defendant is entitled to recover, it is entitled to the sum of $120.80, on its counter- 
claim for overpayment of premiums. 

Judgment is accordingly rendered in favor of defendant, dismissing the com- 
plaint on the merits and as a matter of law, and judgment is awarded to defendant 
on its counterclaim and against the plaintiff for the sum of $120.80. Five days’ stav 
of execution 
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MISCELLANEOUS 


NELSON et al. v. NORTHLAND LIFE INS. CO. et al. No. 30798. 
Supreme Court of Minnesota. April 17, 1936. 
266 Northwestern Reporter 857. 
1. INSURANCE. 


A “share of stock” in a stock insurance company is a share or fractional interest 
in the corporate enterprise issuing it, and in such form may be freely sold or dis- 
posed of by its owner, in absence of any prohibition in corporate articles or by-laws. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


2. INSURANCE. 

That some of the owners of stock in stock insurance company who sold thcir 
stock to another insurance company were directors at time of sale did not import 
fraud or improper conduct, as a director or officer does not stand in fiduciary rela- 
tion to another stockholder in respect to his stock, and may transfer it the same as 
any other stockholder. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

3. INSURANCE. 

In absence of fraud, overreaching, or deceit, minority interests in stock insur- 
ance company could not complain of prices at which majority stockholders sold their 
stock to another insurance company. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

4. INSURANCE. 

President and assistant secretary of stock insurance company who had respec- 
tively presided at and recorded proceedings of regular meeting of stockholders 
could not complain that an adjourned meeting was without adequate notice to them. 

(For other cases, see Insurance, Dec. Dig. § 34.) 

5. INSURANCE. 

That no information was given complaining stockholders that place of business 
of stock insurance company was to be changed at adjourned meeting held not to 
invalidate resolution then adopted changing place of business, since adjourned 
meeting is but a continuation of original meeting, and any business may then be 
transacted which might have been transacted at original meeting (Mason’s Minn. 
St. 1927, § 7472). 

(For other cases, see Insurance, Dec. Dig. § 34.) 

6. INSURANCE. 

Acts of new directors elected by majority of stockholders of stock insurance 
company in approving all that had been done at prior meeting, were valid and 
binding as between company and objecting stockholders, on theory such directors 
were de facto if not de jure officers. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

Syllabus by the Court. 

1. A share of stock in the type of corporation involved and discussed in opinion 
may be freely sold or disposed of by its owner, there being no prohibition against 
sale in the corporate articles or by-laws, and there being no statutory limitation. 

The fact that an owner of stock in such corporation is also a director or other 
officer does not prevent him from selling his share of stock to another. The 
weight of authority is to the effect that a director or officer does not stand in a 
fiduciary relation to another stockholder in respect of his stock. He has the same 
right as any other stockholder to buy stock from or sell his stock to another. 

2. By Mason’s Minn. St. 1927, § 7472, the certificate of incorporation of any 
corporation may be amended as to any matter which an original certificate of a 
corporation of the same kind might have lawfully contained, by appropriate resolu- 
tion specifying the proposed amendment, at a regular meeting or at a special meeting 
called for that expressly stated purpose. 

It is generally conceded that a regular meeting may be adjourned from time to 
time. Such adjourned meeting is but a continuation of the original. The stock- 
holders or members may, at the adjourned meeting, transact any business which 
might have been transacted at the meeting as called. 
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Upon facts stated in opinion held that an amendment to the articles of .incor- 
poration was valid, such amendment having been duly passed at an adjourned 
regular meeting by more than a majority of the entire stock issued and outstanding. 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by E. N. Nelson and others against the Northland Life Insurance 
Company and others. From a judgment dismissing the complaint, plaintiffs appeal. 

Affirmed. 

John B. Richards, of Duluth, for apellants. 

Hallam & Hendricks, of St. Paul, for respondents. 


HUNTER v. WESTERN & SOUTHERN INDEMNITY CO. et al. 
Court of Appeals of Tennessee, Middle Section. Nov. 30, 1935. 
Certiorari Denied by Supreme Court March 7, 1936. 

92 Southwestern Reporter (2d) 878. 

1. INSURANCE. 

City ordinance which prohibited persons under 16 to drive automobiles was an 
“age limit fixed by law” within policy providing that it should not cover accidents 
occurring while automobile was being driven by person under age limit fixed by 
law. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 

15 year old boy who borrowed insured automobile and allowed stranger to 
insured to drive it was not an “additional insured” when accident occurred while 
the stranger was driving, within automobile liability policy so as to impose 
liability on insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Under automobile liability policy providing liability if driver of automobile 
should have permission of an adult member of insured’s family, insurer held not 
liable for judgment against driver of insured’s automobile who had only the 
permission of 15 year old boy driving automobile with permission of insured’s 
husband, but in violation of city ordinance and terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Chancery Court, Davidson County; R. B. C. Howell, Chancellor. 

Suit by W. D. Hunter against the Western & Southern Indemnity Company 
and others. From an adverse decree, the plaintiff appeals. 

\ffirmed. 

Felix E. Polston and J. B. Daniel, both of Nashville, for appellant Hunter. 

Cate & Cate, of Nashville, for appellee insurance company. 

J. Roy Hicxerson, Special Judge. 

Mrs. Bessie Vincent carried an automobile liability insurance policy with 
defendant. The husband of Mrs. Vincent loaned the automobile to their nephew, 
Vincent McCord, to go to a dance. Vincent McCord was only 15 years old. 

During an intermission at the dance, Vincent McCord and Kirkwood Trotter, 
a young man 25 years old, started in this car to the Banner office. Trotter was 
driving. On the trip complainant was struck and injured. In a suit for damages 
in the circuit court of Davidson county, W. D. Hunter, complainant herein, was 
awarded $10,000 damages against Vincent McCord and Kirkwood Trotter. 
Execution issued on the judgment and was returned “nulla bona.” 

Complainant brought this suit alleging defendant was liable for this judgment 
under the liability insurance policy which it had written on the automobile involved 
in the accident, or for the face of the policy; the policy limit being $5,000. 

Defendant set up as a defense that Vincent McCord was operating the car in 
violation of a municipal ordinance of the city of Nashville which made it unlawful 
for any one under 16 years old to drive a car and that Kirkwood Trotter was 
operating the car without the knowledge or permission of assured or an adult 
member of her household; wherefore it said that complainant had no right of 
action against it under the terms of the policy. 

The chancellor decreed in favor of defendant and dismissed complainant's bill. 

Complainant’s assignments of error in this court present two questions for 
determination: (1) That defendant, under its policy, was liable for the judgment 
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against Vincent McCord; and, (2) that defendant, under its policy, was liable for 
the judgment against Kirkwood Trotter. 

These propositions will be considered in the order above stated: 

Section 11 of the policy provides in part: “This policy does not cover: * * * 
(c) while such automobile is being: * * * (2) operated by any person under the 
age limit fixed by law or in any event under the age of fourteen years. ** *” — 

At the time of the accident there was in force and effect in the city of Nashville 
an ordinance which reads: “No one shall drive a public licensed or business vehicle 
who is less than sixteen years of age, and no person incapacitated from using both 
feet and both hands to operate, the vehicle shall be permitted to drive it, and no 
person shall drive an automobile, motorcycle or other mechanically propelled 
vehicle upon the streets of the City of Nashville who is less than sixteen years 
of age; provided, however, that this provision shall not apply to motor-bicycles, 
motor-scooters, or motor-pushers, with motors of not over two horse power 
strength. ‘Public licensed or business vehicle,’ as used in this section, shall mean 
any vehicle used for commercial or business purposes.” 


[1] In the case of Phoenix Indemnity Co. vy. Barrett, 167 Tenn. 116, 67 S.W.(2d) 
135, 136, our Supreme Court held: “With respect to the insistence that the words 
‘in violation of law’ do not apply to this municipal ordinance, we think there can 
be no doubt that the chancellor was correct in following the opinion of the Supreme 
Court of the United States in U. S. Fidelity & G. Co. v. Guenther, 281 U. S. 34. 
50 S. Ct. 165, 166, 74 L. Ed. 683 [72 A. L. R. 1064], wherein this question was 
directly dealt with. As said by Mr. Justice Sanford in that case: ‘When the 
words of the exclusion clause are taken in their ordinary meaning they are free 
from any ambiguity. * * * The plain and evident purpose of the clause was to 
prevent the Company from being held liable for any accident occurring while by 
reason of the age of the operator the automobile was being operated in violation of 
law.’ And, further: ‘the Clause uses the broad phrase “fixed by law,” in which the 
term “law” is used in a generic sense, as meaning the rules of action or conduct duly 
prescribed by controlling authority, and having binding legal force; including valid 
municipal ordinances as well as statutes. What is here said is equally applicable to 
the broad phrase, “in violation of law,” as used in the instant contract. He cites 
In re Mutual L. Ins. Co., 89 N. Y. 530, wherein the court held that a street grade 
fixed and established by an ordinance of the city council was one “fixed and 
established by law.” And see Ex parte Lawrence, 69 Cal. 608, 11 P. 217, and Ex 
parte Christensen, 85 Cal. 208, 24 P. 747 construing the words “laws of this state” 
as used in the Penal Code (section 435) requiring a license to include a city 
ordinance. Also, People vy. Edmonds, 15 Barb. (N. Y.) 529, applying the phrase 
in the Constitution of the state “established by law” to a special law passed by a 
hoard of supervisors of a county.’” 


“It results that the automobile was being operated in direct violation of a 
plain exclusion provision of the policy contract, and the decree adjudging liability 
against the indemnity company must be reversed, and the suit dismissed.” 

{2] There can be no doubt that the policy would not have covered the judg- 
ment against Vincent McCord had he been driving the car at the time of the 
accident. The policy, however, defines “assured” to include “the named assured 
and any other person while riding in or legally operating such automobile and any 
other person, or organization legally responsible for its operation, provided: (a) 
it is being used with the permission of the named assured, or if the named assured 
is an individual, with the permission of an adult member of the named assured’s 
household other than a chauffeur or domestic servant. * * * ” 

Complainant contends that Vincent McCord was riding in the car at the time 
of the accident which resulted in the judgment against him, and that he was legally 
responsible for its operation with the permission of the assured’s husband. In 
the case of Stovall v. New York Indemnity Company, 157 Tenn. 301, 8 S.W.(2d) 
473, 72 A. L. R. 1368, our Supreme Court, construing a similar policy, extended 
its coverage to a case in which the car had come into the hands of an employee 
with the permission of the named assured, but at the time of the accident was 
being driven outside of his territory and for a purpose beyond the scope of his 
authority. In the Stovall Case the car was being driven by the employee when 
the accident occurred. . 

After commenting on the Stovall Case, our Supreme Court in the case of 
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American Auto Ins. Co. v. Jones, 163 Tenn. 605, 608, 45 S.W.(2d) 52, 53, said: 
“But here we have more, namely, a material departure, not only in place and 
purpose, but in use. Delivered to Wilkes for his use does not imply consent to 
use—in the essential sense of operation, handling, driving by some unknown and 
unapproved third person. In one sense, it is true, it continued to be devoted to the 
use of Wilkes, but it was not he who was using it in the sense of controlling, 
manipulating, guiding it—and a restriction on its use in this sense would appear 
to be called for by the nature of the obligation created by the indemnity contract. 
The element of risk underlies all forms of insurance. The insurer has a right 
to assume that the risk he undertakes shall not be enlarged. The extent of the 
risk is the basis of all tabulated premium charges. And this is one of the forms 
of insurance, of which fire policies are an illustration, wherein there is a recog- 
nized personal element resting on standards of character, responsibility, and 
competence. In this class of cases, theoretically, certainly, the insurer looks first 
to the standing and reputation of the named assured, and trusts him to select and 
delegate to responsible employees, only, the ‘use’ or operation—controlling, guiding, 
driving—of its cars covered, and on this theory agrees to cover such ‘additional 
assured.’ No power passes, in the contemplation of the parties, to such an agent 
to delegate in turn this responsibility. Such a diversion of use can hardly be 
said to be impliedly with the consent of the named assured, or within the contem- 
plation of the insurer. It is a departure too radical and foreign, and involves 
an unjustifiable extension of the risk covered by the contract. 


“It is to be borne in mind that the ruling in the Stovall Case involves no such 
enlarging of the risk. A mere diversion of route or place of use suggests no 
increase of hazard. One is as liable to have an accident on one route or way as 
on another. But a change of driving, operating, control, injects a distinctly new 
element. 

“Consistent with this construction, in the instant case the stipulation shows 
that this particular misuse was expressly prohibited; that it was against the 
instructions of this salesman ‘for him to permit any one to drive the car.’ We are 
unable to extend the required consent by implication to cover as ‘additional 
assured’ one who has, without authority of the owner, substituted for himself a 
third party, conferring on him the uncontrolled power to inflict the injury and 
create the liability. This conclusion is directly supported by the holding in Trotter 
vy. Union Indemnity Co. (C. C. A. 9), 35 F.(2d) 104, denying liability where the 
car had been turned over by the ‘additional assured’ to a third party without 
apparent authority.” 

The theory of the complainant in the Jones Case is stated by the court to be: 
“Fern Jones recovered a judgment against both Wilkes and Thrice. The theory 
of this action is that Wilkes was an ‘additional assured,’ and that, he being 
insolvent, Fern Jones is entitled to recover from the insurance company the 
indemnity to which Wilkes, as such an ‘additional assured,’ would have been 
entitled had he paid the judgment.” 

We think the principle announced in the Jones Case applies with equal force 
here. The husband of the named assured permitted a 15 year old boy to drive the 
assured’s car. The boy in turn permitted Kirkwood Trotter, a stranger to the 
assured and her husband, to drive the car, and he was driving it when the accident 
occurred. Our Supreme Court set the rule, fixed the principle, and declared its 
reasons therefor in the Jones Case, supra, when it said: “No power passes, in the 
contemplation of the parties, to such an agent to delegate in turn this responsibility. 
Such a diversion of use can hardly be said to be impliedly with the consent of the 
named assured, or within the contemplation of the insurer. It is a departure too 
radical and foreign, and involves an unjustifiable extension of the risk covered by 
the contract.” 

[3] The second question presented by the assignments of error is that Trotter 
was driving the car with proper permission and that defendant is liable on its 
policy because of the judgment against Trotter. The policy provides that the car 
must be in use “with the permission of the named assured, or if the named 
assured is an individual, with the permission of an adult member of the named 
assured’s household other than a chauffeur or domestic servant, * * * ” in order 
for the driver to be covered. Although that question was not directly presented 
in the Jones Case, the reasoning of the court in that case clearly shows that the 
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court considered that no liability could be established against the defendant because 
of the judgment against Thrice, who was driving the automobile at the time 
the accident occurred with permission of the employee. 

Trotter did not have the permission of the assured or of an adult member of 
the assured’s household to drive this automobile. His permission and authority 
to operate the car came through Vincent McCord, a 15 year old boy, who was 
driving the car with the permission of assured’s husband but in violation of the 
ordinance of the city of Nashville. McCord’s use of the car was also directly 
prohibited by the express terms of the policy. The assured or any adult member 
of her household were authorized to bind defendant under the policy contract 
to cover any person driving the automobile with their permission, subject to certain 
exceptions, but this clause in the policy cannot be extended to cover a driver who 
does not have such permission. We are satisfied with the decree of the chancellor. 
All assignments of error are overruled, and the chancellor’s decree is affirmed, 
with costs against appellant. 

Faw, P. J., and De Witt, J., concur. 
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